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Court of Appeals of the District of Colombia. 


No. 3120. 

George W. Heim, Appellant, 
vs. 

The United States of America. 


a Supreme Court of the District of Columbia. 

Criminal. No. 30580. 

The United States of America, Plaintiff, 

vs. 

George W. Heim, Defendant. 

United States of America, 

District of Columbia, xx: 

He it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above entitled cause, to wit: 

1 Indictment. 

Filed in Open Court, May 11, 1915. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, April Term, A. D. 1915. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present : 

That one George W. Heim, late of the District aforesaid, on the 
twenty-seventh day of April, in the year of our Lord one thousand 
nine hundred and fifteen, and at the District aforesaid, did commit 
the crime of adultery with one Carrie F. Wenger, bv then and there 
having carnal knowledge of the body of the said Carrie F. Wenger, 
he, the said George W. Heim, being then and there a married man, 
1—3120a 
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and then and there having a lawful wife alive, the said wife being 
a person other than the said Carrie F. Wenger, and the said George 
W. Heim and the said Carrie F. Wenger not being then and there 
lawfully married to eacli other; against the form of the statute in 
such case made and provided, and against the peace and govern¬ 
ment of the said United States. 

JOHN E. LASKEY, 

Attorney of the United States in and 

for the District of Columbia. 

(Endorsed:) Criminal No. #0580. United States vs. George W. 
Heim. Adultery. 


Witnesses: Lillie M. Heim, Henry W. Wenger, Rose 
Wenger, Carrie F. Wenger, Mary G. Collins. 


A True Mill: 


EDWIN R. BROOKS Foreman 


Motion to Strike Out Flea of U nifty. 

Filed June 19, 1915. 

* * * * * * * 

Now conies the defendant in the above entitled cause and, by his 
attorney, Matthew E. O'Brien, moves the Court to strike out the 
plea of Guilty entered by the defendant in the above entitled cause, 
for the following reasons: 

1. The defendant entered said plea under the impression that 
he would be forced to trial on the day it was entered, although 
counsel representing him at that time wished to withdraw from the 
case if a trial were ordered, and he had not had sufficient time in 
which to procure other counsel. 

2. The defendant had been previously advised by counsel of rec¬ 
ord at that time to secure other counsel, and had consulted a friend, 
who is an attorney, in Baltimore, and was advised to stand trial, 
but the friend in Baltimore was not present in Court at the time 
the plea was entered, and the request for a continuance having been 
refused by the Court the defendant entered the plea because he 
felt it might help him to do so, feeling that to proceed to trial under 

conditions at that time might result in conviction and a 
A longer sentence in such event than he would receive by a 
plea of Guilty. 

3. Since entering said plea the defendant has consulted the at¬ 
torney making this motion, and has been advised by him that in 
view of the fact that he is not guilty of the offense that it was a 
mistake to enter the plea, and that it should be withdrawn and the 
defendant stand trial. 

MATTHEW E. O’BRIEN, 

Attorney for Defendant. 
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Supreme Court of the District of Columbia. 

Tuesday, June 22nd, A. D. 1915. 

The Court resumes its session pursuant to adjournment, Mr. 
Chief Justice Covington presiding. 

* * * * * * * 

Come- as well the Attorney of the United States, as the defend¬ 
ant in proper person, according to his recognizance and by his at¬ 
torney M. E. O'Brien, Esquire; and thereupon the defendant’s 
motion to strike out the plea of guilty heretofore entered in this 
case coming on to be heard, is granted by the Court; said plea is 
stricken out and the defendant is ordered to plead over. 


Motion for Bill of Particulars. 

Filed June 24, 1915. 

* * * * * * * 

Comes now the defendant in the above entitled cause, by his 
attorney, and moves the Court to require the United States to give 
him, the defendant, a bill of particulars in respect of the following 
matters: 

1. The date on which it is claimed the alleged offense was coiti- 
mit-ed. 

1 *2. The time of day on the date it is claimed that the al¬ 

leged offense was committed. 

3. The place in the District of Columbia that it is claimed that 
the alleged offense was committed. 

MATTHEW E. O’BRIEN, 
Attorney for the Defendant. 

Supreme Court of the District of Columbia. 

Friday, July 9th, A. D. 1915. 

The Court resumes its session pursuant to adjournment. Mr. 
Justice Stafford presiding. 

* * * * * * * 

It is considered by the Court that the defendant’s Motion for a 
Bill of Particulars in this case be and the same is hereby granted in 
respect to the requirement of the Government to state the date, and 
the place in the District of Columbia at which the offense is claimed 
to have been committed, and the said motion is denied as to the re¬ 
quirement of the Government to fix the hour at which said offense 
is claimed to have been committed. 
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Friday, December 17th, A. D. 1915. 

The Court resumes its session pursuant to adjournment. Mr. 
Justice Siddons presiding. 

* * * * * * * 

Come again the parties aforesaid, in manner as aforesaid, and 
the same jury that was respited yesterday; whereupon the said jury 
upon their oath say that the defendant is guilty in manner and 
form as charged in the indictment; and thereupon upon motion of the 
defendant by his attorney the said jury are polled and each 
5 and every member thereof upon his oath says that the de¬ 
fendant is guilty as indicted; whereupon the said defendant 
is released on the same bail heretofore fixed in this case. 

Mrmorandu m. 


December 22, 1915.—Motion for new trial, liled. 

Supreme Court of the District of Columbia. 


Tuesday, March 7th. A. 1). 1916. 

The Court resumes its session pursuant to adjournment. Mr. Justice 
Siddons presiding. 


******* 

Come- as well the Attorney of the United States, as the defendant in 
proper person, according to his recognizance and bv his attorney, 
M. E. O’Brien, Esquire; and thereupon the defendant’s motion for a 
new trial coming on to be heard, after argument by*the counsel, is by 
the Court overruled, to which action of the Court the defendant by 
his attorney prays an exception which is noted; and thereupon it is 
demanded of the defendant what further he has to say why the 
sentence of the law should not be pronounced against him, and ho 
says nothing except as he has already said; whereupon it is con¬ 
sidered by the Court that for his said offense the defendant be im¬ 
prisoned in the Washington Asylum and Jail for the period of eight 
(8) months, to take effect from and including the date of arrival of 
said defendant at said Asylum and Jail; and thereupon the defend¬ 
ant by his attorney notes an appeal to the Court of Appeals of the 
District of Columbia, from the judgment of the Court in this case; 

whereupon the Court fixes the amount of bond for costs on ap- 
H peal at fifty dollars ($50.). 

******* 

Memoranda. 

March 22, 1916.—Appeal bond approved and filed. 

April 7.1916.—Time to submit Bill of Exceptions extended to and 
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including May 1, 1910, and to file Transcript of Record to and in¬ 
cluding May 10, 1916. 

April 28, 1916.—Time to submit Bill of Exceptions extended to 
and including May 15, 1916, and to file Transcript of Record to and 
including June 1, 1916. 

May 10, 1916.—Time to submit Bill of Exceptions extended to and 
including June 25, 1916. 

May 24, 1916.—Time to submit Bill of Exceptions and to file 
Transcript of Record extended to and including June 25, 
1916. 

* June 22, 1916.—Time to submit Bill of Exceptions ex¬ 

tended to and including July 1, 1916, and to file Transcript 
<>f Record extended to and — July 15, 1916. 

June 29, 1916.—Time to submit Bill of Exceptions extended to 
and including July 10, 1916. 

July 10, 1916.—Bill of Exceptions submitted. 

1 uly 14, 191 b. Time to file Transcript of Record extended to and 
including August 1, 1916. 

July 31, 1916.—Time to file Transcript of Record extended to and 
including August 15, 1916. 

August 11, 1916.—Time to file Transcript of Record extended to 
and including September 1, 1916. 

August 31, 1916.—Time to file Transcript of Record extended to 
and including September 15, 1916. 

September 12, 1916.—Time to file Transcript of Record extended 
to and including October 10, 1916. 

,s October 9, 1916.—Time to file Transcript of Record ex¬ 

tended to and including November 1, 1916. 

October 31, 1916.—Time to file Transcript of Record extended to 
and including November 20, 1916. 

November 2ft, 1916.—Time to file Transcript of Record extended 
to and including December 15, 1916. 

December 14, 1916.—Time to file T ranscript of Record extended 
to and including January 10. 1917. 

Supreme Court of the District of Columbia. 

Tuesday, July 10th, A. D. 1917. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Siddons presiding. 

* * * * * * * 

Now comes here the defendant by his attorney M. E. O’Brien, 
Esquire, and prays the Court to sign and make a part of the record 
his Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the Court on the 10th day of July, 1916, which is ac¬ 
cordingly done, nunc pro tunc. 
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Assignment of Errors. 

Filed August 21, 1917. 

* * * * * * * 

1. The Court erred in not granting the motion for a bill of 

9 particulars. 

2. The Court erred in permitting the trial of the defendant 
under the penal code of the United States. 

3. The Court erred in refusing to instruct the witness Carrie F. 
Wenger that she had the right to refuse to testify on the ground that 
her evidence incriminated herself. 

4. The Court erred in permitting the District Attorney to tell the 
jury in his opening statement that the defendant had pleaded guilty 
to the offense and afterwards withdrew said plea. 

5. The Court erred in refusing to allow the counsel for the defense 
to use a letter written hv the witness Carrie F. Wenger during his 
cross examination of said witness. 

6. The Court erred in permitting the government to prove by an 
introduction of the record the fact that the de f endant had previously 
pleaded guilty to the offense and that said plea was stricken from 
the record upon his motion. 

* 7. The Court erred in allowing the jury to pass upon the question 

of whether or not the alleged confession in said plea of guilty was 
voluntarilv made bv the defendant. 

8. The Court erred in overruling the motion to withdraw a juror 
and continue the case on the ground that the defendant was preju¬ 
diced by the introduction of the record of a plea of guilty. 

9. The Court erred in holding that the granting of the motion to 
withdraw the plea of guilty did not amount to a finding that the 
statements in the motion were true and that the plea was not volun¬ 
tarily made. 

10. The Court erred in refusing to grant the second instruction 
asked for bv counsel for the defendant. 

11. The Court erred in refusing to grant the fourth instruction 
asked by counsel for the defendant. 

10 12. The Court erred in revising to grant the sixth instruc¬ 
tion asked bv counsel for the defendant. 

13. The Court erred in refusing to grant the ninth instruction 

asked bv counsel for the defendant. 

% 

14. The Court erred in refusing to grant the twelfth instruction 
asked for bv counsel for the defendant. 

15. The Court erred in refusing to grant the sixteenth instruction 
asked for bv counsel for the defendant. 

16. The Court erred in granting the prayer asked for by the gov¬ 
ernment on the ground that it called upon the defendant to take the 
stand. 

17. The Court erred in overruling the motion in arrest of judg¬ 
ment. MATTHEW E. O’BRIEN, 

Attorney for the Defendant. 
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• - Designation of Record. 

Filed August 21, 1917. 

******* 

The clerk will please prepare transcript of record in the above en¬ 
titled cause, on appeal to the Court of Appeals, and include therein 
the following: 

1. The indictment. 

2. The motion to strike out the plea of guilty. 

3. The order of the Court granting the motion to strike out the 
plea of guilty. 

4. The Motion for a bill of particulars. 

5. The order overruling in part the motion for a bill of particulars. 

0. The motion in arrest of judgment. > 

7. The order overruling the motion in arrest of judgment* 
II 8. The judgment appealed from. >. 

9. The orders extending time for the submission of hill of 
exceptions and for filing transcript of record. [ 

10. The order making the bill of exceptions part of the record. 

11. The assignment of errors. 

12. This designation. MATTHEW E. O’BRIEN, 

Attorney for the Defendant . ' 

Memorandum. 


August 23, 1917.—Time to file Transcript of Record extended to 
and including September 5, 1917. 

• ■_ ... * * * • , 

12, Supreme Court of the District of Columbia. 

• . V m * 

* - • • • / • 

* . • V 

The r kited States of America, 

District of Columbia , ss: 


I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 11 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 30580, Criminal, wherein The 
United States of America is Plaintiff and George W. Heim is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 


In testimony whereof, 1 hereunto subscribe my name and affix the 
<eal of said Court, at the City of Washington, in said District, this 
30th day of August, 1917. 

| Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, . 

By ALF. G. BUHRMAN. , 

Assistant ClMk. ; 
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13 In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 

Criminal. No. 30580. 

United States 
vs. 

George W. Heim. 

Bill of Exception#. 

Be it remembered that on the 15th day of December, 1915, the 
above-entitled cause came on for trial in the Supreme Court of the 
District of Columbia before Mr. Justice Siddons and a jury regularly 
empaneled to try the issues joined between the United States and the 
defendant George W. Heim, Samuel McC. Hawken, Esquire, and 
Charles W. Arth, Esquire, Assistant United States Attorneys, ap¬ 
pearing on behalf of the United States, and Matthew E. O Brien, 
Esquire, appearing on behalf of the defendant. 

Before the jury was sworn counsel for the defendant moved the 
court to require the government to designate whether the defendant 
was being prosecuted under the Penal Code or the District Code. 
Counsel for the United States announced that the prosecution was 
under the Penal Code. Thereupon counsel for the defendant objected 
to the swearing of the jury under the section of the Penal Code de¬ 
nouncing the offense of adultery. The objection was overruled by 
the court, to which ruling counsel for the defendant duly excepted. 

Whereupon the jury was sworn. 

In the course of his opening statement to the jury on behalf of the 
government, Mr. Arth said: “The proof will show that he is 

14 a married man, having been married in this District, and has 

a wife living; that he entered a plea of guilty * * 

Thereupon counsel for the defendant objected to the statement that 
the defendant had entered a plea of guilty and moved that a juror be 
withdrawn on the ground that the statement was highly prejudicial 
to the defendant’s case. Thereupon the court ruled as follows: “The 
question here is whether he made an admission. It is a question of 
evidence at the proper time. If, for instance, it should appear that 
it was an involuntary confession the rules governing admissibility of 
testimony under certain circumstances would apply, but as a state¬ 
ment of what the government expects to prove, a statement of an ad¬ 
mission of guilt made by the defendant, and that afterwards that ad¬ 
mission was recalled, I think — is proper, and the motion is over¬ 
ruled.” To which ruling of the court counsel for the defendant 
noted an exception. 

Mr. Arth, continuing his opening statement to the jury, said: “We 
will show to you gentlemen that on the fourteenth day of last June 
the defendant entered a plea of guilty to the charge against him; that 
on the nineteenth day of June he appeared by new counsel and made 
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a motion to the court to set aside the plea of guilty and enter one of 
not guilty; that the court agreed to allow that motion; that it was 
granted and the case now proceeds to trial * * 

Whereupon the United States to maintain the issues joined, pro¬ 
duced as a witness, Carrie F. Wenger, who, having been first duly 
sworn, testified in substance as follows: That she was a school girl, 
seventeen years of age, living with her parents at No. 1827 North 
Capitol Street, Washington, D. C.; that she was sixteen years of age 
when she met the defendant; that she met defendant in his delicates¬ 
sen store across the street from her home, she having gone there to 
purchase small household articles for her mother; that on one oc¬ 
casion, about a month prior to the offense charged in the 

15 indictment, while she was on her way to meet her mother, she 
met the defendant at North Capitol and T Streets; that de¬ 
fendant asked her to take a walk with him around the square, which 
she did; that during said walk the defendant asked her to go away 
with him and marry him and that upon her replying that she would 
not go he begged and begged her and she finally consented to go 
away with him; that defendant did not say where he wanted her to 
go; that while she and defendant were walking together they met 
her mother at the corner of North Capitol and Seaton Streets; that 
her mother asked defendant what he was doing with her daughter 
and told him he had no business to go out with her and that she 
never wanted him to go with her daughter again; that witness’ 
mother scolded defendant further and defendant told witness’ 
mother that he would never go with witness again, that it did not 
look well; that defendant left, and witness went home with her 
mother; that it was about half past nine o’clock at night; that witness 
next saw defendant on a Sunday shortly after the previous occur¬ 
rence when she went to his store to make a purchase; that defendant 
asked her if she was going away with him and she told him no; that 
defendant kept on begging her until she consented to go and de¬ 
fendant then said, “What are you going to tell your mother?”, and 
witness replied, “I don't know”; that defendant suggested that she 
tell her mother she was going for a week’s visit to her school friend, 
Alice Steele, who lived on Rock Creek Church Road; that defendant 
then asked witness when she would go away with him and she said 
she would go with him on Monday, Anril 26, 1915, which was a week 
and a day after this conversation. That on the evening of Monday, 
April 26, 1915, witness left her home with a suit case and proceeded 
to North Canitol Street and Florida Avenue where she boarded a 
street car and got off at Seventh Street and New York Avenue where 
she had agreed to meet the defendant; that defendant was there wait¬ 
ing for her; that defendant wanted her to go away with him 

16 but she said she was not going, she backed out; that defendant 
then said, “Where are you going,” and witness said she was 

going home; that defendant said, “It is too late for you to go home 
now, what are you going to tell your mother when you get home; 
why don’t you take a room?” That defendant begged and begged 
her to go away with him but she refused; that witness and defendant 
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walked around together and when they got to the corner of Fifth and 
L Streets, Northwest, they saw a “Rooms For Rent" sign on house 
numbered 501 L Street, Northwest ; that defendant said, “How about 
us going in there”; that they went to this house and defendant rented 
a room from Mrs. Collins, the landlady; that witness wanted to tell 
Mrs. Collins her name but defendant said not to tell her right name; 
that defendant told Mrs. Collins witness was his sister; that de¬ 
fendant on said night wrote a postal card to witness’ mother, as fol¬ 
lows : 


“Mrs. H. Wenger, 1827 North Capital Street, Washington, April 
26th (or April 27th), 1:30 A. M.” 

“Dear Mrs. Wenger: Carrie has arrived safe: savs she will write 

•• 

vou later. 

•• 


‘ALICE. 


That on the following night, April 27, 1915, about half jmst 
seven defendant called upon witness at No. 501 L Street, Northwest: 
that witness received him downstairs; that Mrs. Collins and a Mr. 
Colby were present when defendant called and they all talked to¬ 
gether; that witness and defendant later went to witness’ room; that 
upon arriving at her room the defendant lighted the light and 
turned it low; that she and defendant remained in the room until 
half past ten that night and that defendant had sexual intercourse 
with her twice in the room while he was there that night; that on 
the following night defendant again called upon the witness at No. 
501 L Street and during this visit the defendant cried and said he 
was sorry for what he had done to her; that defendant called upon 
witness every night that week except Saturday night; that 
17 on Saturday night witness left house No. 501 L Street and 
returned to her own home alone, after having paid Mrs. Col¬ 
lins the room rent with money furnished witness by the defendant: 
that defendant was later arrested; that some days later defendant 
called witness on the telephone and asked her to go with him to the 
office of Mr. Kennedy, defendant’s attorney; that witness met de : 
fendant and went with him to Mr. Kennedy’s ottice; that Mr. Ken¬ 
nedy questioned witness on a number of things and asked her 
whether or not she wanted the case tried; that witness told Mr. Ken¬ 
nedy she was afraid to get up on the witness stand; that Mr. Ken¬ 
nedy said to witness, “we can have this thing dropped if you want 
to; there won’t be any more said about it; and all you have to do is 
sign a paper and everything will then be over’’; that Mr. Kennedy 
dictated a paper and witness signed it; that witness signed the paper 
because then she was afraid of a trial and wanted to avoid a trial: 
that she is not now afraid; whereupon the affidavit in question was 
identified by the witness; offered in evidence and read to the jury. 
The affidavit is as follows: 


“District of Columbia, ss: 

I, Carrie F. Wenger, after being first duly sworn on oath depose 
and say that on the morning of April 26, 1915, I met George Heim 
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and told him I had told my parents that I was going to spend a 
week with a girl friend by the name of Alice Steel, who lives at No. 

10 Rock Creek Church Road, and wanted him to 

First 

(W. H. D.) meet me that Monday evening at [Second]* and 

New Y ork Avenue, about 7 o’clock, and we went to¬ 
gether to a house on Fifth and L Streets, N. W., 501 L Street, N. 
W., where I rented a room, and where I stayed until Saturday 
night. May 1st; that during said week I was menstruating, and that 
said sickness started on Monday morning, April 26th, and continued 
throughout the entire week, and at no time during said week did I 
have sexual intercourse with said George Heim or any other 

18 person; and that any statement heretofore made by me, con¬ 
trary to this, is false and untrue. 

The above statement is made freely and without threat, coercion 
or undue influence; and I declare this to be the only true statement 
ever made in this matter by me; that former statements made by 
me to the United States Attorney or to my parents were made be¬ 
cause I feared for my life at the hands of my father, who threatened 
to shoot me if I did not make statements that would convict the said 
George Heim of the crime of adultery. 

CARRIE F. WENGER, [seal.] 

Witnesses: 

WM. HENRY DENNIS. 

INA E. GOLLADAY. 

JOE C. BROWN. 

HARRY F. KENNEDY. 

Subscribed and sworn to by said Carrie F. Wenger before me, 
this 13th dav of May, A. D. 1915. 

[seal.]* * WM. HENRY DENNIS, 

U. S. Commissioner, D. C.” 

That the statement in the paper that defendant had nothing to do 
with her was absolutely false; that after the paper was signed Mr. 
Kennedy took the witness in his automobile to R Street where wit¬ 
ness got out and walked home. 

That after defendant’s arrest witness was subpoenaed by the gov¬ 
ernment as a witness in his case a great many times; that she did 
not respond to all the subpoenas because there came a period when 
she was away from town; that a fortune teller had come to her house 
and scared her and the defendant had told her that if she got upon 
the witness stand it meant death to her; that the defendant called 
witness up on the telephone next door to her house and re¬ 
quested her to meet him at Second and T Streets, Northeast; that 
witness met defendant at said place between half past ten 

19 and eleven o’clock in the morning; that defendant told her 
that if she got up on the witness stand it meant death to her 

and defendant asked her to leave the city and go to Baltimore and 
write to him through Mr. R. B. Blundon, a friend of his with offices 


[•Word enclosed in brackets erased in copy.] 
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at No. 717 G Street, Northwest; that defendant then dropped five 
dollars on the street for her expenses to Baltimore, saying, “1 don't 
want to give it to you; I will drop it and you pick it up”; that wit¬ 
ness picked up the live dollars and on the same morning went to 
Baltimore where she remained until she was brought hack to this 
city by Detective Clifford Grant, now Inspector of the Detective De¬ 
partment of the Metropolitan Police; that while witness was in Balti¬ 
more she wrote to the defendant in care of Mr. Blundon; that wit¬ 
ness was in Baltimore about a week. 

On cross-examination, witness testified that she went to Business 
High School and attended night school at Tech.; that she lived near 
Mr. Heim, the defendant, and that she knew he had a wife; that 
there were other clerks in the defendant's store when she called 
there; that she saw the defendant last at his store on Sunday and 
met him Monday evening; that she did not see the defendant Mon¬ 
day morning; that it was about half past seven or maybe quarter 
of eight Monday night that witness and defendant went to No. 501 
L Street, Northwest, and rented a room; that witness and defendant 
remained downstairs while the room was being fixed up; that there 
was a single bed in the room; that the defendant said that that was 
all that was nece-sarv as onlv one was to stav; that the defendant 
stayed at the house that night until about half past nine or ten 
o'clock; that defendant gave his last name as Williard and said wit¬ 
ness was his sister; that the five dollars which witness used in going 
to Baltimore was dropped on the street by the defendant at Second 
and T Streets, Northeast, and picked up by witness; that this oc¬ 
curred in the first part of June; that the defendant called her up at 
Gersdorf’s phone next door to her home; that she never tele- 
20 phoned to Mr. Kennedy but Mr. Kennedy telephoned to her* 
that she was at Mr. Kennedv’s office on two occasions, the 
first time with the defendant and the next time with her Sundav 
School Teacher, Mr. Peter; that she did not say to Mr. Peter in tin* 
presence of Mr. Kennedy that the facts stated in the affidavit were 
true; that the affidavit was read to her and that she said she swore 
to the facts stated therein; that. Mr. Peter knows nothing of the 
affidavit she signed; that witnesses were present when she signed 
the affidavit but not when it was read to her; that she signed the 
affidavit because they told her absolutely that there would be no 
trial if she would sign that paper, that everything would be over; 
that she was afraid of a trial and wanted to avoid a trial; and that 
the statement in the affidavit that the defendant had nothing to do 
with her was absolutely false. 

At this point counsel for the defendant asked the government at¬ 
torneys to hand him a letter addressed to Mr. R. B. Blundon, who 
had been subpoenaed as a witness on behalf of the government as 
well as for the defendant and also asked counsel for the government 
if he might use the letter in his cross-examination of the witness 
Carrie F. Wenger, said letter not having been off ered in evidence or 
offered for the purpose of identification, and the witness not having 
been asked in her direct examination as to the contents of said letter. 
The court overruled the motion to direct that the letter be handed 
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to counsel for the defendant, to which ruling of the court counsel for 
the defendant duly excepted. Continuing the cross-examination 
witness testified that she did write a letter to Mr. Blundon; that she 
had prior to that written a letter to defendant enclosed in the letter 
addressed to Mr. Blundon. Counsel for the government at this 
point offered to let counsel for the defendant see the letter which he 
had previously asked for, and counsel for the defendant replied that 
he had seen it. Continuing the cross-examination witness testified 
that she did not call up Mr. Kennedy the day after signing the af¬ 
fidavit and request “If my parents come down there don’t tell 

21 them that I was down there with George”; that she did not 
call up Mr. Kennedy's office the next day and ask if George 

was there, meaning the defendant ; that it was the defendant who 
suggested that witness say that she was going to be at Alice Steele’s: 
that defendant did not know Alice Steel but had heard witness 
speak about her; that the postal card that was sent to witness’ mother 
by the defendant was bought by witness at a drug store and she had 
it with her when she met the defendant; that she did not request 
defendant to write the postal nor did she dictate what defendant 
wrote on the postal; that witness is not positive it was not Tuesday, 
April 27, 1915, that she w 7 ent to the picture show; that she saw 7 the 
defendant the night she went to the picture show 7 ; that on Tuesday 
night after the defendant came to No. 501 L Street, he and the wit¬ 
ness spent about a half or three quarters of an hour down stairs and 
then went upstairs together; that witness did not tell Mr. R. B. 
Blundon that the defendant had nothing to do wdth her; or that 
there was no immoral act; that when she met the defendant that 
Monday night he \bought she was going aw 7 ay wdth him and she 
said she would not go away w r ith him and she said she had better go 
home and he said no it was too late to go home to take a room; that 
witness and defendant just walked around and saw the sign at the 
house “Rooms for rent” and defendant said to witness “how about 
us going in there,” and they w’ent in and defendant did most of 
the talking to the landlady; that witness may have said some w T ords 
to the landlady. 

Whereupon Mary G. Collins, a witness called by and on behalf 
of the United States, having been first duly sworn, w 7 as examined and 
testified as follows: That she conducted a rooming house at No. 501 
L Street, Northwest, in the District of Columbia; that she knew 
Carrie F. Wenger and the defendant; that defendant came to her 
house on the evening of April 26, 1915, about half past 

22 eight and asked if she had a room; that she had not know 7 n 
either Carrie F. Wenger or the defendant prior to that night; 

that witness said she had nothing but a single room; that Mrs. Colby 
took defendant and Miss Wenger up and showed them the room : 
that Mr. Colby came in and witness said to him in the presence of 
the defendant “Maybe you will have to wait a minute, maybe I will 
have to put a double bed up there”; that when defendant and Miss 
Wenger and Mrs. Colby came dowrn stairs Mrs. Colby said “They 
don’t want a double bed. they w^ant a single bed. they are brother 
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and sister”; that defendant sat in the parlor and told witness he was 
from Philadelphia and had been working for Corby, the baker, for 
fifteen years and lived at No. 1410 Ninth Street; that witness asked 
defendant why he did not take his sister there; that Miss Wenger 
spoke up and said the Ninth Street house was so dirty she did not 
want to stay there; that the room was fixed up and Miss Wenger 
stayed there until Saturday evening; that the defendant came to the 
house of evenings to see the girl; that on Friday evening witness 
said to defendant “You will have to take your sister away this even¬ 
ing because I have somebody to take that top lloor room” and de¬ 
fendant turned to Miss Wenger and said, “Well, how long did 
mother say you could stay”; that Miss Wenger replied “Friday”; 
that witness then said “this is Friday then; you can go”; that de¬ 
fendant and Miss Wenger then left the house together the defend¬ 
ant saying “We will let you know when we come back”; that wit¬ 
ness retired that night at half past nine at which time defendant 
and Miss Wenger had not returned; that Miss Wenger paid for the 
room and left the following evening, Saturday ; that the defendant 
never came to see witness after the girl left the house; that Mr. Ken¬ 
nedy came to see witness after that. 

On cross-examination witness testified that the defendant told her 
his name was Willard; that the defendant took the girl out evenings 
and brought her back; that defendant came to the house on Tues¬ 
day evening about eight o'clock and sat out front with the 
23 girl for about three quarters of an hour and then took her out 
and had not returned when witness retired at half past nine; 
that defendant did not come on Wednesday evening; that on that 
evening witness took the girl to the moving pictures and the girl 
got up before the scene was over and went out to meet the defend¬ 
ant; that the girl and the defendant both told witness that she was 
his sister; that witness does not know whether defendant stayed 
at the house late at night. 

Whereupon Amelia C. Colby, a witness called bv and on behalf 
of the United States, having been first duly sworn, was examined 
and testified as follows: That she is the wife of William J. Colbv 
residing at No. 501 L Street, Northwest; that on Monday evening, 
April 26, 1915, witness and Mrs. Collins were sitting out in front 
of the house when defendant and Carrie F. Wenger came up and 
asked if they had a room, an outside room, and Mrs. Collins said 
“ves” and asked witness to go up and show the room; that witness 
took defendant and the girl up and showed them the room, which 
seemed to be satisfactory, and brought them down and turned them 
over to Mrs. Collins who transacted all the business; that Carrie 
Wenger was there during that week and defendant would call for 
her in the evening between seven and eight o’clock and they would 
both go out. 

On cross-examination witness testified that she did not hear any 
of the arrangements made for the room but did hear defendant 
say that he was the girl’s brother and was not going to stay there; 
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that each time the defendant would call at the house he and the 
girl would go away from the house together; witness does not re¬ 
member the second night they were there, Tuesday, April 27, 1915: 
that when defendant and the girl would go out together witness 
does not know what time they would return; that witness generally 
retired about nine thirty or ten o’clock because she had to get up 
so early in the morning. 

Whereupon William J. Colby, a witness called by and 

24 on behalf of the United States, having been first duly sworn, 
was examined and testified as follows; that he is the hus¬ 
band of Amelia C. Colby and resided at No. 501 L Street, Northwest; 
and that on Monday night, April 20, 1915, he was sitting on the 
stoop and saw the defendant and Carrie F. Wenger coming down 
the street; that witness left the house and came back a little later 
and saw defendant and the girl in the parlor of No. 501 L Street; 
that he heard the defendant sav they were looking for a room for 
his sister; that his sister was on a visit from Philadelphia; that de¬ 
fendant referred to Miss Wenger as his sister; that defendant was 
asked why he did not take his sister to the place where he was re¬ 
siding and said that the place was full, and that the girl did not 
like the place; that the girl lived there during the balance of the 
week; that witness saw’ the defendant at the house several times 
both at night and in the daytime; that witness knows Mr. Kennedy, 
the lawyer; that he met Mr. Kennedy at No. 501 L Street when 
Mr. Kennedy came there asking different questions; that witness 
had not known Mr. Kennedy prior to that visit; that the defendant 
never came to the house after the girl left. 

Whereupon Henry W. Wenger, a witness called by and on 
behalf of the United States, having been first duly sworn, was ex¬ 
amined and testified as follow’s: That he is the father of Carrie F. 
Wenger and resided at No. 1827 North Capitol Street; that he has 
known defendant about two years; that defendant kept a store 
at the corner of Seaton and North Capitol Streets, right across the 
street from witness’ house; that his daughter left home on Monday 
evening, April 26, 1915, and was gone until Saturday evening; 
that his daughter was to go to the house of a girl named Alice 
Steele on Church Hill Road; that his daughter did not go to Alice 
Steele’s house; that witness went to Alice Steele’s house on Satur¬ 
day evening but did not find his daughter there and did not see 
his daughter from the time she left home until she returned on 
Saturday evening after he had been to the home of Alice 

25 Steele; that witness did not see the defendant to talk w’ith 
between the 26th of April and the 1st of May when his 

daughter came home. 

Whereupon Mrs. Rose Wenger, a witness called by and on behalf 
of the United States, having been first duly sworrg w r as examined 
and testified as follow’s: That she is the mother of Carrie F. Wenger 
and knows the defendant : that one evening in the month of March. 
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1915, witness went away from her house, leaving her daughter 
Carrie at home; that when witness returned her daughter was not 
at home and witness went out to look for her, that she came up with 
her daughter and the defendant at or near the corner or North 
Capitol and T Streets; that her daughter asked her if it was any 
harm for her to walk with the defendant; that witness told her 
daughter it was wrong, that the defendant was a married man and 
she, Carrie, was a single girl and that she should not have done it, 
that all a girl had to live for was her character and when that was 
gone she was nothing; and for them never to let it occur again; 
that while witness was talking defendant hung his head and 
mumbled something; that on the evening of April 26, 1915, wit¬ 
ness* daughter was to go to the home of Alice Steele to stay until 
the following Friday or Saturday night; that witness’ daughter 
had never been away from home at night before in her life; that 
her daughter left home on the evening of April 26th a little a**ter 
seven or eight o’clock; that a day or two after her daughter left 
home witness received a postal card purporting to be from Alice 
Steele; that the postal card was not in her daughter’s handwriting; 
that her daughter came home on Saturday night and told witness 
I he different things that happened. 

On cross-examination the witness testified that the postal card 
was not intended to be her daughter’s handwriting; that when she 
got the postal card she thought it came from Alice Steele; that wit¬ 
ness gave her daughter permission to visit Alice Steele and she was 
to be home Friday or Saturday; that her daughter came home 
Saturday night. 

26 Whereupon L. Vernon Smallwood, a witness called by 

and on behalf of the United States, having been first duly 
sworn was examined and testified as follows: That he knew the 
defendant, George W. Heim; that the defendant was married July 
It), 1901, approximately fourteen years ago; that he knew defend¬ 
ant’s wife before she was married, and her name was Lillian M. 
Crawford; that he was at the wedding; that the clergyman’s name 
was Thompson; that he does not know where the clergyman now is 
but thought he was in South Dakota. 

Whereupon Isaac C. Smallwood, a witness called by and on 
behalf of the United States, after having been first duly sworn, was 
examined and testified as follows: That he was related to the de¬ 
fendant by marriage; that he knew defendant’s wife, whose maiden 
name was Lillian M. Crawford; that he was present at the wedding; 
that the clergyman who officiated was A. II. Thompson; that the 
clergyman now lives in South Dakota; that defendant and his 
wife lived continuously together since their marriage. 

Whereupon the government offered to prove that the defendant 
had pleaded guilty to the offense charged in the indictment. At 
the request of counsel for the defendant the jury were excused. 
Counsel for the defendant objected to the introduction of the plea 


UKOKUfi W. HEIM VS. UNITED STATES Ul-' AMERICA. 


17 


of guilty on the ground that it was an involuntary confession. 
During the discussion the written motion granted by the Chief 
Justice to strike out the plea of guilty was read by the court. The 
court overruled the objection to the introduction of the plea of 
guilty saying, “I think that is an admission for whatever it is worth 
and should go in,” to which ruling of the court the defendant, 
by his counsel, duly excepted. 

Whereupon the jury returned to the room and the following oc¬ 
curred : 

Mr. Artli: Do you wish the clerk sworn? 

Mr. O’Brein: No. 

27 Bv Mr. Arth: 

V 

Q. Mr. Clerk, will you kindly take the record you have before 
you and read the docket entries in the case No. 30580, where on the 
21st day of May, the defendant entered a plea, and say what that 
plea was? A. On the 21st of May; 1915, there is an entry here, 
“Arraigned. Not Guilty.” 

Q. Now on June 14th? A. June 14, 1915, there is an entry here, 
“Plea changed to guilty.” 

Q. Now on the 19th? A. An entry here, “Motion to strike out 
plea of guilty filed. 

Mr. O’Brien: 1 ask to have that motion read with the record, 
your Honor. 

Q. And the 24th? A. “Motion for bill of particulars filed." 

Q. That is the docket of the Supreme Court of the District of 
Columbia? A. This is docket No. 30 of the minutes of the Supreme 
Court of the District of Columbia. 

Cross-examination. 

By Mr. O’Brien: 

Q. I will ask the clerk to read the motion to strike out the plea 
of guilty? 

The Court: Head the motion. 

A. “In the Supreme Court of the District of Columbia, holding 
a Criminal Term. Filed June 19, 1915, John R. Young, Clerk. 

United States vs. George W. Heim. Now comes the defend- 

28 ant in the above-entitled cause and by his attorney, Matthew 

E. O’Brien, moves the court to strike out the plea of guilty 

entered by the defendant in the above-entitled cause for the fol¬ 
lowing reasons: 

1. That defendant entered said plea under the impression that he 
would be forced to trial on the day it was entered, although counsel 
. representing him at that time wished to withdraw from the case if 
the trial were ordered, and he had not had sufficient time in which 
to procure other counsel. 

2—3120a 
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2. The defendant had been previously advised by counsel of record 
at that time to secure other counsel and had consulted a friend, who 
is an attorney in Baltimore, and was advised to stand trial, but the 
friend in Baltimore was not present in court at the time the plea was 
entered and the request for the continuance having been refused by 
the court, the defendant entered the plea because he felt it might help 
him to do so, feeling that to proceed to trial under the conditions at 
that time might result in conviction and a longer sentence in such 
event than he would receive by a plea of guilty. 

3. Since entering said plea the defendant has consulted the attor¬ 
ney making this motion and has been advised by him that in view of 
the fact that he is not guilty of the offense, that it was a mistake to 
enter the plea and that it should be withdrawn and that the defendant 
stand trial. Matthew E. O'Brien Attorney for Defendant." 


Whereupon the government announced that it rested its ease. 

Thereupon, Rorkrt B. Blunoon, a witness called by and on behalf 
of the defendant, after having been duly sworn, was examined and 
testified as follows: That he knew Carrie Wenger and the defendant; 
that he had a conversation with Miss Wenger in which she said that 
the defendant was innocent of the charge against him and that he 
had not had any immoral intercourse with her. 

On cross-examination witness testified that he was an 
2h associate of the defendant and that they had been away on 
trips together; that his conversation with Miss Wenger took 
place in his automobile; that while he was on his way to Northeast 
in his automobile and was going out T Street he met Mr. Ileim at the 
corner of Second and T Streets; that while he and the defendant were 
standing there talking Miss Wenger came up and said she was going 
down town and witness told her she could get in his machine and he 
would take her down; that his conversation with Mr. Heim on that 
occasion lasted ten or fifteen minutes but he did not remember the 
conversation; that when Miss Wenger got into his automobile she 
said she was going to Mr. Kennedy’s office and witness took her down 
in front of Mr. Kennedy's office; that he said to Miss Wenger, “Is Mr. 
Heim innocent” and that she rcnlied, “He is'’; that nothing was said 
to defendant about witness and Miss Wenger going to Mr. Kennedy's 
office; witness does not remember where defendant went; that witness 
did not know that the girl had been sent out of town, and did not 
know she was out of town until she wrote to him from Baltimore; 
that it was not arranged that the girl should write to witness and that 
he should turn the letters over to defendant; that the girl did write 
to witness from Baltimore enclosing a letter for the defendant which 
witness delivered at defendant's home; that witness did not think the 
defendant saw the letter which the girl wrote to witness, but he was 
not sure about it; that although witness was interested in both the 
girl and the defendant he did not take any steps to get the girl back 
from Baltimore and did not tell her mother and father where she 
was; that in the letter which the girl wrote witness from Baltimore 
she said she was rooming and boarding with a private family; that 
the wife was a regular devil and had her out every night and flirts like 
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the mischief and that she, Miss Wenger, had gotten in a pretty bad 
place. 

On re-direct examination the witness testified that he knew the 
mother but not the father of Miss Wenger; that in the letter 

30 written to witness by the girl she said the woman she lived 
with was the wife of a policeman; that in the letter the girl 

addressed him as “Oh, you kid’' and closed up “with a dozen kisses.” 

On re-cross examination the witness testified that he was not in¬ 
terested in the girl on account of the kisses; that the first letter he 
received from the girl was the one addressed to the defendant and 
that he took this letter to the defendant's house; that at the time wit¬ 
ness received this letter the defendant had been arrested. 

Whereupon the following witnesses called by and on behalf of the 
defendant, having been first duly sworn, were examined and testified 
as to the good character of the de'endant for morality; John D. 
Yoaki.ey, Charles A. Storm. Dr. Louis D. Wilson and Firman 
R. Horner. 

Whereupon the court adjourned for the day. 

On the re-opening of court on December 16th, William H. 
Dennis, called as a witness on behalf of the defendant, being first 
duly sworn, testified as follows: That he is and has been an attornev 
at law for thirty-five years. Upon being shown the affidavit pur¬ 
porting to be signed and sworn to before him by the witness Carrie F. 
Wenger, witness stated that it appeared to be signed and sworn to be¬ 
fore him and that was his recollection; that his recollection was that 
the changes in the affidavit were made by some one at the suggestion 
of Miss Wenger, before it was sworn to, and that he added his final 
attestation at the foot of the page; that Miss Wenger certainly looks 
like the young lady who made the affidavit. 

On cross-examination the witness testified that he did not know 
what was said to Miss Wenger by the defendant or Mr. Kennedy or 
anvone else before he was called into the room to take the aeknowl- 
edgment. 

Whereupon Harry F. Kennedy, called as a witness on behalf of 
the defendant, being first duly sworn, testified as follows: that he was 
an attorney at law and had been such since June, 1911; that 

31 he saw Carrie F. Wenger while acting as attorney for the de¬ 
fendant ; that she came to his office with the defendant and he 

was introduced to her by the defendant; that he did not intimidate 
the girl in any way; that he did not say to her that he could have the 
case dropped; “I told her that if what she had told me was true (about 
the affidavit) and it was carried to the District Attorney, undoubtedly 
the case would be dropped”; that the girl gave him the information 
contained in the affidavit and told him it was true; that the affidavit 
was dictated in her presence; that after the affidavit was typewritten, 
Mr. Dennis, Miss Golladay, and Mr. Brown were called in and the 
affidavit was read to her; that Mr. Dennis asked her if she knew the 
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contents of the affidavit and she said yes; and it was true to the best 
of her knowledge; that afternoon she called at the office with Mr. 
Peter, her Sunday School teacher; that witness told the girl he was 
going to present the affidavit to the District Attorney and he did pre¬ 
sent the affidavit to Mr. Laskey; that when Mr. Peter called at the 
witness* office the girl introduced him and Mr. Peter asked what could 
be done for the girl; that in the presence of Mr. Peter and himself 
the girl said the defendant was innocent and that the statements in 
the affidavit were true; that she thereafter telephoned to the witness 
on two occasions, on one of which the witness talked to her; that 
witness never called her up or sought any conversation with her; that 
the defendant brought witness a letter which he had received from 
the girl when she was in Baltimore which gave her address and wit¬ 
ness gave Mr. Laskey, the District Attorney, this address. 

On cross-examination the witness testified that he knew that a 


fortune teller figured in the case but did not know a fortune teller 
was sent to the girl to exercise any improper influence on her; that 
witness saw the fortune teller at the solicitation of* the defendant to 


find out what had heen done. \\ hereupon counsel for the govern¬ 
ment asked the witness if* he had heen to see Mrs. Collins, to 
•»2 which question counsel for the defendant objected on the 
ground that it was not a part of* the cross-examination which 
the witness was called to testify to. The court overruled the objec¬ 
tion, and an exception was noted on behalf* of* the defendant. 

Continuing the witness said he talked with Mrs. Collins; that lie 
did not besmirch the girl’s character; that he did see Mr. Colhv, Mrs. 
Collins* son-in-law and talked to him in the presence of* Mrs. Collins 
and his wife in front of their home; that witness’ object was to find 
out what the situation at the house was. which witness considered he 


had a right to do; that witness did not 


remember whether or not he 


told Mr. Colby that the case might he quashed, and would not deny 
that he may have said so; witness remembered that he told Mr. Colby 
the case would he dismissed; that witness did not tell them at the 
Collins house that the girl had a had character, that her character 
was not discussed; that the girl came to his office with Mr. Ileim; 
that witness went to see Mr. Colhv and Mrs. Collins after the girl 
came to Ins office; that when witness called at the house Mrs. Collins 
said she was ill and did not want to talk about the case, but, never¬ 
theless, stayed there and talked about it; witness denied that lie gave 
the defendant a card to give the girl so that she could come to his 


office; witness identified the cards which he said he gave the girl; 
that he told the girl her father had done wrong in the case by having 
the defendant arrested if what she told the witness was true; that the 
girl said to him, “1 am innocent, and 1 do not want to go on the 
witness ‘stand’’: that the girl said “I did not do this thing, nor Mr. 
Heim did not do it”; that the girl told him defendant took her to 


the room because her father and mother had been accusing her of 
wrongdoing for a long time, and she decided to leave home; that 
when witness took the affidavit to Mr. Laskey, Mr. Laskey said he 
would retain the affidavit, that it was a false affidavit; that witness 
asked Mr. Laskey to give back the affidavit because he expected to use 
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it at the trial; that when he learned the girl was out of town 
he stated to Mr. Laskey that if there was any possible way he 
could help to locate her he would do so; that Mr. Laskey told 
him that the affidavit was evidence of perjury and evidence of sub¬ 
ornation of perjury; that witness told Mr. Laskey that if he was 
guilty of subornation of perjury he would hardly bring the case in 
ihe District Attorney’s office; that witness does not know why he did 
not bring the affidavit to Mr. Laskey's attention immediately nor 
why he did not bring Miss Wenger to Mr. Laskey's office after lie ob¬ 
tained the affidavit from her; that the night before his conversation 
with Mr. Laskov witness saw the fortune toller. 

On re-direct examination the witness testified that he withdrew 
from the case; that he was counsel for the defendant at the time the 
plea of guilty was entered; that at that time he asked for a continu¬ 
ance that the defendant might got other counsel but the continuance 
was denied; that at that time witness was not willing to go on with 
the trial; that witness had other reasons for withdrawing from the 
case which he did not care to state. 

On re-cross-examination the witness testified that he took the girl 
near her home in his automobile after the affidavit was sworn to and 
let her out at the place designated by her. that is, the house of her 
Sunday School teacher, Mr. Peter. 


Whereupon Thomas Peter was called as a witness on behalf of tin* 
defendant and after being duly sworn testified that he was the Sun¬ 
day School teacher of Carrie Wenger; that in one of his conversa¬ 
tions with her she told him that she was innocent of any wrong¬ 
doing with the defendant. 

On cross-examination the witness testified that he did not remember 


whether said conversation was before or after the girl had been in Mr. 
Kennedy's office; that Mr. Kennedy suggested to him that he see the 
father and mother of the girl and induce* them to have the case- 


dropped. 



Whereupon the following witnesses were called on behalf of the 
defendant and after being duly sworn testified to the good 
character of the defendant for morality: Jesse N. Rice, 
James W. Burke, Dennis A. Chester, Horace G. Harding, 


George L. Wallace and Fred O. Lake. 


Whereupon Matthew E. O’Brien, after being duly sworn, testi 
lied on behalf of the defendant as follows; That he is counsel for the 


defendant and tiled a motion for the withdrawal of the plea of guilty 
on Saturdav and he believes the court took it under consideration 
and that the motion was granted on the following Tuesday. 

(>n cross-examination the witness testified that the Chief Justice 


said that he did not think the motion was a proper motion at first. 


Whereupon counsel for the defendant read the Bill of Particulars 
liled bv the government and announced that the case of the defend- 
ant was closed. 
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Whereupon the government announced that it rested its case, and 
court adjourned until Friday, December 17th. 

At the opening of court counsel for the defendant made a motion 
that a juror be withdrawn and the case continued on account of the 
introduction of the plea of guilty. The motion was overruled, to 
which ruling of the court defendant, by his counsel, duly excepted. 

Whereupon defendant by his counsel submitted the following 
prayer. 

The jury are instructed that the presumption is, to begin with, that 
the defendant is innocent of the offense alleged in the indictment. 
It was not necessary for the defendant in this case to introduce any 
evidence. The whole burden rests upon the government, and the 
defendant could have sat mute and said nothing and produced no 
witnesses. There is that presumption with which you begin the 
case, and that presumption stays with the defendant throughout the 
case, and is the fact of evidence to be weighed by you in con¬ 
do nection with ail the evidence in the case in deciding whether 
the case is made out. Until your minds are convinced be¬ 
yond a reasonable doubt, after weighing all the evidence in the case, 
and after weighing the presumption of innocence that exists in favor 
of the defendant, that the government has not proved beyond a 
reasonable doubt, each and every material fact essential and necessary 
to constitute the offense alleged in the indictment, the defendant is 
to be considered bv you innocent and your verdict should be not 
guilty. 

Which in its present form, the Court refused to grant and to the 
ruling of the Court, the defendant duly excepted. 

A\ hereupon defendant by his counsel submitted the following 
prayer: 

The jury are instructed that a mere preponderance of evidence in 
favor of the prosecution is not sufficient to convict the defendant, but 
before he can be convicted each juror must be convinced of his guilt 
beyond a reasonable doubt; and if, after a consideration of all the 
evidence in the case, it can reasonably be reconciled upon the 
hypothesis of the innocence of the defendant, then it is their duty to 
do so and to render a verdict of not guilty. 

Which. in its present form, the Court refused to grant, and to the 
ruling of the Court, the defendant duly excepted. 

Whereupon defendant by his counsel submitted the following 
prayer: 

If the jury believe from the whole evidence in the case that any 
witness, at any time before the trial of the case, made statements 
contradictory to the testimony of such witness while on the stand, it 
^ t o t a k e i n t o consideration such contradictory statement- 
as affecting the credibility of such witness, in arriving at a conclu¬ 
sion as to the weight to be given to the testimony of such a witness. 

Which, in its present form, the Court refused to grant, and to the 
ruling of the Court, the defendant duly excepted. 

Mb Whereupon defendant by his counsel submitted the fol¬ 
lowing prayer: 
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Tlie jury are instructed that upon all the evidence they should 
lind a verdict of not guilty. 

Which the Court refused to grant, and to the ruling of the Court, 
the defendant duly excepted. 

\\ hereupon defendant by his counsel submitted the following 
I 'raver: 

The jury are instructed that the uncorroborated testimony of an 
accomplice is not sufficient to convict; but the law requires that there 
be other evidence in the case than that of an accomplice. 

Which the Court refused to grant, and to the ruling of the Court, 
the defendant duly excepted. 

\\ hereupon defendant by his counsel submitted the following 
prayer: 

I he jury are instructed that while it is competent for the Govern¬ 
ment to prove in any case, that the defendant was instrumental in 
causing the witness to depart from the jurisdiction of the Court, in 
order that the witness might be absent (luring the trial of the cause, 
as bearing on the consciousness of guilt by the defendant; neverthe¬ 
less, before such evidence can be considered by the jury in determin¬ 
ing the question of guilt, or innocence of the defendant, they must 
be satisfied beyond a reasonable doubt, that the defendant caused said 
witness to leave said jurisdiction of the Court. 

Which, in its present form, the Court refused to grant, and to the 
ruling of the Court, the defendant duly excepted. 

('harr/c. 


The Court (Mr. Justice Siddons) : Gentlemen of the jury the 
defendant stands at the bar of this Court charged with the crime of 
adultery, which for the purposes of this case may be defined 
• 17 as voluntary sexual intercourse taking place between a mar¬ 

ried man and an unmarried woman, and where, if such an ac¬ 
cusation is made against that man, under the law, and there is a 
conviction, he alone is guilty of the offense. That is to say, where 
this act of sexual intercourse between an unmarried woman and a 
married man occurs the law deems the married man alone guilty of 
the offense. That is the character of the crime, the offense, that is 
charged against the defendant at the bar. 

It is alleged in the indictment, and by a bill of particulars, which 
the Government was required to furnish the defendant, at his re¬ 
quest, that this particular form of the offense occurred in Washing¬ 
ton, in the District of Columbia on the 27th day of last April, at 501 
L Street, N. W., in the City of Washington, District of Columbia. 

Now you must find before you find him guilty at all that the offense 
occurred at the place described in the bill of particulars, and in that 
connection 1 will read you a prayer which the defendant has asked 
in that matter: 

“The jury are instructed that the Government is bound by the bill 
of particulars which was filed in this case, and must establish that 
the crime was committed at the time and place set forth in the bill 
of particulars." 
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So much for the time and place of the accusation that is laid in 
this indictment. If it occurred at all, if the crime charged was com¬ 
mitted and you should so find, in order to convict you must find it 
occurred at the time and place alleged in this indictment and in the 
bill of particulars. 

Now, gentlemen of the jury, where a person is accused of crime and 
he meets the charge in a court of law, our jurisprudence throws about 
him certain safeguards, which must always be borne in mind by a 
court and jury in the investigation that they may make of a crime, 
and one of those safeguards is this; that the accused is 
IIS presumed to be innocent until a petit jury of 12 men, having 
heard and weighed the testimony that has been adduced for 
and against him, declares him guilty; and that presumption of in¬ 
nocence is with him from the very inception of the charge, and fol¬ 
lows him and remains with him, until, if at all, a petit jury declares 
him guilty. 

And so all of the various steps that take place in the judicial pro¬ 
cesses that lead up to the trial of a case before a jury of twelve men 
must not be permitted to affect at all this presumption of innocence 
that is his until overcome, if at all. in the manner that I have sug¬ 
gested. His appearance before a Police court judge, or a commit¬ 
ting magistrate who hears testimony that may tend to show there is 
a case against him. the holding him for action of a grand jurv, the 
return by a grand jury of an indictment—all those steps I say in the 
judicial process that leads up to the trial of an accused before a 
petit jury—must not be regarded at all as evidence tending to estab¬ 
lish the guilt of the defendant. They must be ignored. And so I 
read you a praver the defendant has asked, an instruction the de¬ 
fendant has asked: 

“The jury are instructed that the only object and purpose of the 
indictment in a criminal case is to inform the defendant of the 
nature and cause of the accusation against him; that it does not 
amount to evidence against the defendant in any degree whatever; 
and the only purpose for which it can be considered by the jury is 
to determine the charge of which the defendant is accused.” 

In connection with this doctrine of presumption of innocence, 
gentlemen of the jury, I ought to say to you that when the defend¬ 
ant annears in Court, to meet the charge, and before a jury as I have 
remarked, this presumption of innocence still attends him and in¬ 
deed is evidence in his favor, and that presumption of innocence 
must be overcome by the Government, by the State, whatever form 
the prosecution takes, by testimony that convinces the jury beyond 
a reasonable doubt of the guilt of the defendant. If in con- 
39 sidering the evidence in the case—and I am anticipating a 
little in saying this to you, as there are other prayers to be 
read to you—if in weighing and considering the evidence, there 
may be deduced therefrom a reasonable hypothesis of innocence, 
then it is the duty of the jury to return a verdict of acquittal. 

In connection also with this same doctrine of presumption of in¬ 
nocence the defendant has asked another prayer which I will read 
at this time: 
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“The Court instructs the jury that although they may believe 
from the evidence in this case that there is a strong probability that 
the accused is guilty of the offense charged in the indictment, still 
if, upon the whole evidence there is any other reasonable hypothesis 
or theory consistent with his innocence they cannot find the accused 
guilty, and this is true although it may appear from the evidence 
that the probabilities of his guilt are greater than the probabilities 
of his innocence.” 

In other words, you must not determine the guilt or innocence of 
the accused by mere probabilities. If indeed there is a probability 
of his innocence he must be given the advantage of it in an acquittal 
from the charge. It is not a probability of guilt that must convict 
him or should convict him; it must be the establishment of his 
guilt to the satisfaction of the jury beyond a reasonable doubt. 

So I say it is not the probabilities of guilt, but if there is a prob¬ 
ability of innocence the probability of innocence to be found if at 
all from the testimony the jury have listened to, if there is such a 
probability of innocence, even though not as great as a probability 
of guilt, the defendant is entitled to that in the shape of an ac¬ 
quittal. 

Now, in a criminal case too, and growing out of the regard that 
our jurisprudence has for the rights of one accused of crime, is the 
burden that is placed upon the Government that accuses one 
40 of crime of establishing the guilt. Unlike the rule that pre¬ 
vails in the trial of a civil case, that burden is heavier in 
criminal cases, and it is incumbent upon the government to estab¬ 
lish the crime, the guilt of an accused, beyond a reasonable doubt. 
That does not mean that juries in their jury room are to look around 
and see if they can build up doubts, from the evidence that they 
have listened to. They are to weigh the evidence carefully, con¬ 
scientiously, with deliberation, bringing to bear upon it the best, 
honest, judgment that they have, and if in weighing it there arises 
in their minds, or. indeed, in the mind of any one of them, a rea¬ 
sonable doubt—not a flimsy doubt, not a doubt born of fancy or 
caprice, but a reasonable doubt—then the Government has failed in 
its obligation to convince of the guilt beyond a reasonable doubt, 
and in that event the defendant is entitled to a verdict of acquittal. 

I will read a prayer that has been granted in that connection: 

“The jury are instructed that by the term reasonable doubt as 
used in the instructions, is meant that state of the case, which, after 
the entire comparison and consideration of all the evidence, leaves 
the minds of the jurors in that condition that they cannot say they 
feel an abiding conviction to a moral certainty of the truth of the 
charge, a certainty that convinces the understanding and satisfies 
the reason and judgment of those who are bound to act conscien¬ 
tiously upon it/’ 

In that connection, gentlemen, I think I have sufficiently dealt 
with this matter of probability of innocence or probability of guilt, 
and I need not emphasize that further. 

So much, then, for those two great principles of our law which 
find their daily application in the criminal courts of the country. 
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I come now to say something of the character of the offense, the 
crime charged against the defendant in this case. It is rarely 
41 to he expected that when men and women engage in the 
gratification of a sexual passion that they do it where others 
may observe it, and hence it is always extremely difficult to prove 
by eye-witnesses, by direct evidence, the commission of such an 
offense as is alleged against the defendant here, and because, horn 
of human experience, human observation and knowledge of human¬ 
ity, the difficulty of that, the law does not exact or require that a 
verdict of guilty in such case must he founded upon evidence alone 
that is direct in its character—the evidence of eye-witnesses. Often¬ 
times circumstantial evidence will satisfv the jurv hcvond a reason- 
able doubt of the guilt of a person accused of an offense; circum¬ 
stantial evidence may well he sufficient in a given case to convince 
the jury beyond a reasonable doubt of the guilt of a person accused 
of this form of crime or offense, and here it is not pretended by the* 
Government that they have any evidence of eye-witnesses of-the 


commission of a crime—if it was committed at all. 


The case of 


the Government depends upon circumstantial evidence, evidence 
which you are to give due and proper consideration to, and if it 
convinces vou bevond a reasonable doubt you should find that thi< 
offense was committed by this man as charged in the indictment, 
and bill of particulars, then it matters not whether it is circum¬ 
stantial in character provided only that it has connected him cer¬ 
tainly in your minds with the commission of the offense charged. 

Now, I am always reluctant to call attention to evidence that has 
been given. I trust always that the jury has followed with attention 
the testimony and has remembered it. I have said that this evidence 
is circumstantial in its character. So far as the complaining or 
prosecuting witness is concerned, she is the only person who testifies 
and who gives testimony that is direct in its character, in relation to 
the commission of this offense. Aside from her testimony 


42 such other testimony as has been introduced in this case hv 

« • 

the Government is circumstantial. Now, what is vour dutv 

*. • 

with respect to the consideration that you should give to the tes¬ 
timony of the pro. editing witness, the young woman in this case? 

The defendant in connection with the testimony of the prosecut¬ 
ing witness has asked the Court to give you this instruction: 

“The jury are instructed that the witness, Carrie Wenger, is an 
accomplice in this case and her testimony should be weighed and 
considered as that of an accomplice with care and caution 
* * because she has participated, if she lias at all, if this 

thing occurred, if it occurred, then she is an accomplice, because it 
took place with her, if at all, and her testimony being that of an 
accomplice you must give careful consideration to it. It is to he 
tested and probed by you in connection with the other testimony in 
the ca e, the testimony of other witnesses as to the actions and con¬ 
duct of the accused accompanying her, if you find that he did, to 
the house, where the room was taken. 

The testimony, if you find such facts occurred, of the assumed 
name given, the relationship alleged to have existed, if you find that 
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any such testimony was given, are all facts which the jury must 
weigh in determining the truth or falsity of this matter. 

Beyond the testimony of the accomplice, you have no other tes¬ 
timony of eye-witnesses, but you should consider—if you find that 
the testimony is true, and it has been given and you remember 
what was given and what was not—whether or not there was pre¬ 
sented an opportunity to commit this offense, for the law has said 
that in a case of this character, where the difficulty in obtaining eye¬ 
witnesses to it is so hard, so well nigh impossible, a jury might be 
warranted in finding that the crime had been committed 

43 where they found from the testimony that the opportunity 
to commit it existed under circumstances which might ra¬ 
tionally lead to an inference or deduction that that is what occurred. 

Now it is for you, gentlemen, to weigh carefully the testimony of 
the taking of this room. The mere taking of the room, the mere 
giving of an assumed name, would not justify you in finding the de¬ 
fendant guilty of this charge. If that is a fact in the case, you have 
got to find that at that house, on the day mentioned here, this offense 
was committed. If it was not, no matter how much you might feel 
like condemning the conduct of the defendant in taking this young 
girl, or aiding her, or whatever may be the fact about the matter, in 
taking her to this house and getting a room and placing her there, 
under an assumed name, if he did so, and stating a relationship which 
between them did not exist, if he did so, you cannot convict him. 
You have to find from the testimony that at that place and at that 
time this particular offense charged against him was committed. 

Where a case rests very largely, or as they sometimes do, ex¬ 
clusively on circumstantial evidence, the conduct of the accused after 
the alleged offense, sometimes even before, may indicate conscious¬ 
ness of guilt. What he says, what he does, after he knows that a 
charge of crime is alleged against him, may in a given case be 
significant of a consciousness of guilt on his part; and so in this case 
I read you a prayer that the Government has asked the Court to 
give: 

“As bearing upon the question of the defendant’s guilt or in¬ 
nocence, you may and should consider the evidence which tends to 
prove that the defendant caused the complaining witness to leave the 
District of Columbia to prevent her being a witness against him in 
this case, if you should so find, from the testimony, that the defend¬ 
ant did so cause the said witness to leave the District, it may, unless 
explained by something in the testimony in the case, be ac- 

44 cepted by you as a circumstance tending to prove that the de¬ 
fendant regarded himself as guilty.” 

This means, gentlemen of the jury, that if you should find from 
the testimony, evidence in this case that this accused sought to get 
the prosecuting witness out of the jurisdiction, out of the District of 
Columbia, so that her testimony might not be used, if you find from 
the testimony that he did that, you would be justified in finding that 
that conduct evidences on his part a consciousness of guilt that is 
charged against him, the guilt of this crime charged against him in 
the indictment. 


2S 
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Witnesses sometimes contradict themselves on the stand or gi\e 

testimonv which is at variance with statements made hv them at some 
%/ • 

prior time, and when those contradictions, if any, occur, develop in 
the course of a trial, thev are matters of course for a jurv to consider. 


If a witness is shown to have testified differentlv and at variance with 


a statement that he or she may have made at some prior time, the jury 


should give due weight to the fact of the contradiction. It does not 


necessarily mean that the witness on the stand is not now testifying 
truthfully, hut the fact that the tesimony does not agree with a pre¬ 
vious statement should he considered as determining the weight and 
credibility that the jurv will give to the testimony of such a witness, 
and in doing so thev should also attentively consider anv testimonv 
or evidence that tends to explain away the contradiction. 

If there he statements that a witness makes on the stand which 


contradict a statement made on a prior occasion, lmt when that is 
called to the witness’ attention he gives a rational, reasonable ex¬ 
planation of the contradiction, that, too, should he weighed by the 
jury in determining on the whole the weight and credibility which 
they will give to that particular witness’s testimony. And in that 
connection I think perhaps that I have said all that I need sav on 
that subject. 

4o Again, with respect to witnesses on the stand the defend¬ 

ant has asked this prayer: 

“The jury are instructed that if they believe* that any witness in 
tlie case has knowingly testified falselv as to anv material facts about 
which such witness could not reasonably he mistaken, then they 
are at liberty to disregard the whole or any part of the testimony 
of such witness.” 

In other words, gentlemen, if the jury becomes convinced that a 
witness has testified falselv on the stand, in some particular—it mav 


not be that he has testified falsely throughout his testimony, hut 
if he has testified falselv in the oninion of the jury as to some 
fact.—the jury are at liberty—although it does not follow at all 
that they should—they are at liberty to disregard the whole testi¬ 
mony, upon the theory that a person who will perjure himself as 
to one fact is quite as likely to perjure himself as to a.ll of the facts 
that he testifies to. and it is upon that theory that the jury are at 
liberty to so act when* they detect or believe that a witness has testi¬ 
fied falsely, has perjured himself as to some act. They may dis¬ 
regard all of that witness’s testimonv or they mav disregard a por¬ 
tion of it. And, after all is said and done, gentlemen, you gentle¬ 
men who are the judges of the credibility and the weight to be given 
to the testimony, and have listened to it, you have in your con¬ 
sideration of that testimony to test its probative force its probative 
value, by the other evidence in the case, and so even that although 
you mav detect a witness testifying falsely as to one fact, you may 
believe his testimonv as to other facts, because, if for no other rea¬ 
son, you find that the testimony as to those other facts is corrob¬ 
orated, established by the testimony of other witnesses in the case. 

The defendant has asked this prayer: . , 

‘‘The jurors are instructed that the evidence of good character 
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must be considered with the other evidence in the case, 
Id and that if the other evidence, taken with the evidence of 
good character raises a reasonable doubt in the minds of the 
jurors, such doubt must be resolved in favor of the defendant and 
the verdict of the jury should be not guilty.” 

It may well be in a given case, gentlemen, that the testimony of 
good character is the thing that turns the balance in favor of an 
accused. Hut the mere fact that a person accused of crime has pre¬ 
viously to the time in which the crime is alleged to have been 
committed borne a good character, does not mean that that enables 
vou to deduce from that surely that he may not have committed a 
crime later. Persons may live respectable lives for many years, 
and have enjoyed the best of character and the best of reputation, 
and then the time may come in their lives when tliev make a mis- 
take, commit a crime; and then all their previous good character 
cannot save them from the consequences of their crime, if they 
committed it, and are convicted. Hut where, in hearing the testi¬ 
mony of an accusation of crime, there is doubt in weighing the 
testimony, where it seems to lead one way or the other, and where 
the scales, as you have them in your hand, balance about equally 
and it is difficult to say what is the truth, whether there is guilt or 
innocence there, then the testimony of good character may very 
well come to the rescue of the defendant, and swing that balance in 
his favor; because under such circumstances the jury would be 
warranted in looking at and considering that testimony of good 
character, as rendering it improbable that the man accused com¬ 
mitted the crime in question—and where in considering all the 
other evidence in the case the jury are unable to say which way 
it goes. 


(lentlemen, the defendant has asked this prayer: 

“The jury are instructed that unless they find, as a fact, that 
the plea of guilty was entered by the defendant without either fear 
of punishment or hope of clemency, they should disregard it and 
not consider it in reaching their verdict.” 

47 'There is some evidence here tending to show that on a 


previous occasion, and after this indictment was returned 
against the defendant, there were proceedings in which it is said 
that he entered a plea of guilty, which was subsequently withdrawn ; 
and the evidence of that plea was admitted. Should you find the 
fact to be so. it is an admission of the guilt of the crime alleged; 
but. gentlemen of the jury, in considerahng that testimony, you 
must give careful attention to the evidence adduced here surround¬ 


ing the circumstances, and which make the circumstances under 


which that plea was interposed by the defendant, and also the sub¬ 
sequent action of the Court, which by motion made by defendant, 
through his then attorney, gave him leave to withdraw that plea 
and internose a plea of not guilty, upon which the case is now being 
tried. If you believe that he was led to enter that plea by a threat 
of punishment or a hope of immunity, then it is not such an ad¬ 
mission that you should give any attention to at all. in your con- 


GEORGE W. IlEIM VS. UNITED STATES OK AMERICA. 


30 

sideration and determination of the guilt or innocence of the de¬ 
fendant, Heim; 

In that connection, I read you this other prayer asked by the 
defendant: 

“The jury are instructed that unless they find as a fact, from 
other evidence in the case, that the crime charged in the indictment 
was committed, they should not consider the evidence of the plea 
of guilty by the defendant.*’ 

Mr. O’Brien: * * * I wish to except to so much of your 

Honor’s charge as includes the reading of the prayer granted to 
the Government, and ask an exception. 

The Court: A ery well. Gentlemen, take the case. 

Thereupon the jury retired to consider of its verdict. 

Verdict: Guilty as indicted. 

Thereafter, within the time allowed by the rules of Court, a 
motion for a new trial and in arrest of judgment were filed, which 
motions were overruled by the Court, to which rulings the defend¬ 
ant. by his counsel, duly excepted. 

4N Whereupon the Court pronounced against the defendant 

a sentence of imprisonment in the Washington Asylum and 
Jail for the period of eight months as the judgment of the Court, 
from which judgment, counsel for the defendant gave notice in 
open Court of his intention to appeal to the Court of Appeals and 
the Government waived citation. The Court fixed a cost bond at 
$50 and a bail bond in the sum of $3,000. 

Whereupon the defendant requests the Court to sign and seal this, 
his Bill of Exceptions, which is accordingly done on the 10th day 
of July, 1017, with the same force and effect as if signed at the 
trial and before the jury retired. F. L. SIDDONS, Justice. 

40 The defendant by his counsel incorporated in the bill of 

exceptions his request to have the witness Carrie Wenger 
instructed that she need not testify if her evidence would tend to 
incriminate her. The Court struck said request from the record be¬ 
cause no exception to his ruling was taken. The following is a true 
report of what actually happened at the trial in reference to this 
question: 

Whereupon —Carrie F. Wenger, called as a witness in behalf of 
the United States, being first duly sworn, testified as follows: 

Mr. O’Brien: May it please the Court, I understand that this wit¬ 
ness is here under cooercion- 

Mr. Hawken: If your Honor please- 

Mr. Arth: If your Honor please, there is no such- 

The Court: Now- 

Mr. O’Brien: I am going to ask his Honor simply to instruct her 
as to her rights. She is named as particeps criminis in this indict¬ 
ment. and I simply ask your Honor to instruct her as to her rights 
at this time, about testifying. 

Air. Hawken: If your Honor please, in view of the fact that Mr. 
O’Brien stated here in the presence of this jury that this witness 
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was here under coercion, I think that counsel ought to be admon¬ 
ished that he ought not to make such a statement as that. That 
was a highly improper statement. In the first place, there is abso¬ 
lutely no foundation for the statement, as this witness will testify. 

The Court: Yes; I think it was an improper statement unless 
based upon some facts that would really go to make coercion. It 
is generally understood that a witness is under subpoena- 

Mr. O’Brien: If the information that comes to me is correct, my 
statement is correct. 


Bv Mr. Arth: 

v 


0. State your full name. 


Fhe Court: Wait just a moment. What have you to say with 
reference to the request that has been made? 

Mr. O'Brien: That she need not testify unless she so desires- 

Mr. Hawken: In what capacity is Mr. O’Brien acting—is he act¬ 
ing as this witness’ counsel. If he is he has a right to make such a 
request; but unless he is 1 submit he has no right to make such a 
request to the Court. 

Mr. O’Brien: I have the right as representing the defendant in 
this case to request the Court to instruct the witness as to her rights. 

Mr. Hawken: In other words, you want the Court to say some¬ 
thing to this witness that will tend to intimidate the witness, is that 

it? His Honor will not do that- 

Mr. O’Brien: I know his Honor would not do it. 1 am not ask¬ 
ing him to do it; I am simply asking that this girl, that I have never 
spoken to, that she be instructed that she does not have to testify 
about matters that tend to incriminate and disgrace her unless she so 
desires. 

.‘>0 Mr. Hawken: 1 object to any admonition or statement of 

this kind being made to this witness. This witness is not 
charged with any offense here. It is a privilege she would have a 
right to claim if she saw fit, but there is nothing in the case so far, 
and nothing that will come into the case to show that this witness 
fears anything of the kind, or that this witness is not a willing wit¬ 


ness. 


Mr. O'Brien: She can be a willing witness, knowing her right 
'Hie Court: Proceed. 


s. 


% a(c $ j)c j)e $ $ 

Mr. O’Brien: May it please the Court, I think we have reached the 
point now where the witness might he instructed as to her rights, as 
we suggested before. 

Mr. Arth: Rights as to what? She is not charged with any crime 
here. 

The Court: Continue vour examination. 

F. L. SIDDONS, Jlustier. 
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OF THE DISTRICT OF COLUMBIA. 


No. 3120. 

No. 14, Special Calendar. 


GEORGE W. HEIM, APPELLANT, 

vs. 

THE UNITED STATES OF AMERICA. 


BRIEF OF APPELLANT, 


Statement of the Case. 

This is an appeal from the judgment of the Supreme 
Court of the District of Columbia wherein the appellant 
was convicted of the crime of adultery. 

The record discloses that the appellant was indicted 
at the April term of said court in the year 1915; that the 
indictment was filed in said court on the 11th day of 
May, 1915. 

That on the 21st day of May, of the same year, when 
called upon to plead to said indictment the defendant 
entered a plea of not guilty. 

That thereafter, on the 14th day of June, 1915, the 
case was called for trial and the defendant, by his attor¬ 
ney, at that time asked for a continuance, the attorney 
stating that he had been placed in a position where he 
could not try the case and asking permission to with¬ 
draw. He also moved the court to continue the case till 
the appellant could procure other counsel, as shown by 
his testimony on page 21 of the record. 
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The motion was denied and the court ordered the trial 
to proceed. The attorney appearing for the defendant 
had been threatened with prosecution for suborna¬ 
tion of perjury in connection with the case by the district 
attorney previously (Rec., p. 21). 

Under these circumstances the defendant entered a 
plea of guilty after withdrawing his plea of not guilty 
under the belief that to proceed with counsel appointed 
by the court he would surely be convicted and would get 
a much longer sentence than if he pleaded guilty without 
a trial, although he claimed he was not guilty. 

The plea of guilty was entered and sentence deferred 
for a few days. In the interval the appellant consulted 
other counsel and when his case was called for sentence 
a motion to strike out the plea of guilty was filed, in 
which it was stated that he was not guilty and that the 
plea of guilty was entered by him because a continuance 
was refused and he was left without counsel and feared 
that he would be convicted and receive a much greater 
sentence if he stood trial, than if he pleaded guilty; that 
he was given no time to get other counsel to defend him 
and that since then he was advised by counsel now repre¬ 
senting him that it was a mistake to enter the plea in 
view of the fact that he was not guilty and advising him 
that it should be withdrawn (Rec., p. 2). 

This motion was submitted to the court; it was not 
traversed by the district attornev, and the facts set 
forth in it were not controverted in any way. No at¬ 
tempt was made to deny the claims of the appellant that 
he entered the plea in the fear of conviction and in the 
hope of clemency by entering it. This motion to strike 
out the plea of guilty was filed June 19, 1915, and was 
argued by counsel for the appellant and the Government. 

The court considered said motion on the 22d day of 
June, 1915, ordered that said plea be stricken out, and 
it was stricken out (Rec., p. 3). 
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On the 24th day of June, 1915, the appellant, by his 
attorney, filed a motion for a bill of particulars that he 
might be informed of what he was to meet at the trial 
(Rec., p. 3). 

On the 9th day of July, 1915, the court, after argument 
and consideration of said motion, granted it as to two 
of the matters called for in the motion for the bill of par¬ 
ticulars and denied it in respect to one of the matters 
asked for (Rec., p. 3). 

On the 15th day of December, 1915, the case was again 
called for trial and before the jury was sworn counsel 
for the appellant moved the court to require the Govern¬ 
ment to designate whether he was being prosecuted under 
the Penal Code of the United States or the District of 
Columbia Code. The Government designated the Penal 
Code as the one under which he was to be tried. Counsel 
for the appellant objected to the swearing of a jury to try 
him under the Penal Code. The objection was over¬ 
ruled and an exception noted (Rec., p. 8). 

Whereupon the attorney for the United States, in his 
opening statement, said: “The proof will show he is a 
married man, having been married in this District and 
has a wife living, and he entered a plea of guilty.” 
Counsel for the appellant objected to the statement and 
moved that a juror be withdrawn and the case continued. 
The court overruled the motion, saying: 

“The question here is whether he made an ad¬ 
mission. It is a question of evidence at the 
proper time. If, for instance, it should appear 
it was an involuntary confession, the rules govern¬ 
ing admissibility of testimony under certain cir¬ 
cumstances would apply, but as a statement of 
what the Government expects to prove, a state¬ 
ment of an admission of guilt made by the defend¬ 
ant, and afterwards that admission recalled, I 
think is proper and the motion is overruled.’’ 

An exception was taken on behalf of the appellant 
(Rec., p. 8). 
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Continuing, the counsel for the Government said: 

“We will show you gentlemen that on the 14th 
day of last June, the defendant entered a plea of 
guilty to the charge against him; that on the 19th 
day of June he appeared by new counsel and made 
a motion to the court to set aside the plea of 
guilty and enter a plea of not guilty; that the 
court agreed to allow that motion; that it was 
granted and the case now proceeds to trial” (Rec., 
p. 9). 

Whereupon the Government called as its first witness 
the person named in the indictment as particeps criminis 
in the offense charged in said indictment and counsel for 
the appellant asked the court to instruct the witness that 
she need not testify if her testimony would tend to in¬ 
criminate her, stating that the witness was here under 
coercion. Instead of advising the witness of her rights 
the court without an inquiry as to the coercion, rebuked 
counsel for the appellant at the request of the district 
attorney and when the counsel for the appellant renewed 
his motion that she be instructed as to her rights the 
court peremptorily ordered the trial to proceed. When 
the bill of exceptions was submitted incorporating this, 
the court struck it out of the bill of exceptions, because 
he claimed no exception was taken, but there will be 
found in the record what he certifies is a correct state¬ 
ment of what actually happened at the trial (Rec., pp. 
30 and 31). 

The witness admitted in her testimony that she had 
previously made an affidavit in which she said that the 
appellant was not guilty of the offense charged and that 
she had charged him with it because her father had 
threatened to shoot her if she did not make statements 
that would convict the appellant (Rec., p. 11). 

Counsel for the appellant requested a letter written 
by this witness that he might have it before him while 
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cross-examining; her, said letter having been produced 
in court by a witness summoned by both the Govern¬ 
ment and the defendant. The counsel for the Govern¬ 
ment objected to allowing the counsel for the appellant 
to have the letter and the court sustained the objection 
to which ruling of the court counsel for the appellant 
duly excepted (Rec., pp. 12 and 13). 

The Government called an assistant clerk of the 
Supreme Court of the District of Columbia and with¬ 
out swearing him as a witness asked him to read from 
the record of the court the plea of guilty which had been 
ordered stricken out. The clerk did not identify the 
appellant as the person who entered the plea, nor did 
he testify that he was present in court when the plea was 
entered (Rec., p. 17). 

An objection had been made to the introduction of 
any evidence of the plea of guilty having been entered by 
the appellant, it was overruled by the court and an 
exception taken by counsel for the appellant (Rec., pp. 
1G and 17). 

Counsel for the appellant moved that a juror be with¬ 
drawn and the case continued on account of the improper 
admission as evidence of the plea of guilty, which motion 
was by the court overruled and an exception taken on 
behalf of the defendant (Rec., p. 22). 

The counsel for the appellant offered certain prayers 
for instructions which were denied by the court and ex¬ 
ceptions taken in each case (Rec., pp. 22 and 23). 

The Government requested the following instruction, 
which was by the court granted over the objection of the 
defendant: 

“As bearing upon the question of the defend¬ 
ant’s guilt or innocence, you may and should 
consider the evidence which tends to prove that 
the defendant caused the complaining witness to 
leave the District of Columbia to prevent her 
being a witness against him in this case, if you 
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so find from the testimony that the defendant did 
so cause the said witness to leave the District 
it may unless explained by something in the testi¬ 
mony in the case be accepted by you as circum¬ 
stances tending to prove that the defendant re¬ 
garded himself as guilty.” 

Counsel for the defendant excepted to this instruction 
(Rec., p. 27). 

The jury returned a verdict of guilty and after 
overruling a motion for a new trial, the court on March 7, 
1916, entered the judgment, from which this appeal was 
taken (Rec., p. 4). 

Assignment of Errors. 

1. The court erred in not granting the motion for a bill 
of particulars in respect to the time of day that it was 
claimed by the Government the crime was committed. 

2. The court erred in permitting the appellant to be 
tried under the Penal Code of the United States for a 
felony when the law in force in the District of Columbia 
under the local code makes his offense only a misde¬ 
meanor. 

3. The court erred in permitting the district attorney 
in his opening statement to tell the jury that the defend¬ 
ant had previously pleaded guilty to the charge they 
were to try him on. 

4. The court erred in refusing at the request of counsel 
for the appellant to instruct the witness, Carrie Wenger, 
that she need not testify to matters that tended to in¬ 
criminate herself. 

5. The court erred in allowing the Government to 
withhold for counsel for the defendant a letter written 
to a witness summoned by both sides by the chief wit¬ 
ness for the Government and not giving the appellant 
the benefit of using that letter in his cross-examination 
of the witness. 
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6. The court erred in allowing the Government to 
prove by the introduction of the record that the appellant 
had previously pleaded guilty to the offense for which he 
was being tried, although said plea had by order of the 
court been stricken out. 

7. The court erred in allowing the jury to pass upon 
the question of whether said plea had been voluntarily 
made when the record disclosed that that question had 
been raised and passed upon by the court when the 
motion to strike out the plea of guilty was made. 

8. The court erred in accepting the unsworn state¬ 
ment of the clerk of the court as to what the record 
showed as evidence of a confession by the appellant of his 
guilt without having the appellant identified as the per¬ 
son who made the alleged confession or producing any 
witness who was present when it was made. 

9. The court erred in refusing to pass in the first in¬ 
stance upon whether said alleged confession was volun¬ 
tarily made. 

10. The court erred in refusing to withdraw a juror 
and continue the case after receiving the alleged evidence 
of the alleged confession by reason of the plea of guilty. 

11. The court erred in holding that the granting of the 
motion to withdraw the plea of guilty when the reasons 
given in the motion had not been traversed by the Gov¬ 
ernment did not amount to a finding by the court that 
the plea was not voluntarily made. 

12. The court erred in refusing to grant the following 
prayers: 

“The jurors are instructed that the presump¬ 
tion is to begin with, that the defendant is inno¬ 
cent of the offense alleged in the indictment. It 
was not necessary for the defendant in this case 
to introduce any evidence. The whole burden 
rests upon the Government, and the defendant 
could have sat mute and said nothing and pro- 
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duced no witnesses. There is that presumption 
with which you begin the ease, and that presump¬ 
tion stays with the defendant throughout the case 
and is a fact to be weighed by you in connection 
with all the evidence in the case in deciding 
whether the case is made out. Until your minds 
are convinced beyond a reasonable doubt, after 
weighing all the evidence in the case, and after 
weighing the presumption of innocence that 
exists in favor of the defendant, that the Govern¬ 
ment has proved beyond a reasonable doubt each 
and every fact essential and necessary to consti- 
tute the offense alleged in the indictment, the de¬ 
fendant is to be considered by you innocent, and 
your verdict should be not guilty.” 

13. The court erred in refusing to grant the following 
prayer: 

“The jury are instructed that a mere prepon¬ 
derance of evidence in favor of the prosecution 
is not sufficient to convict the defendant, but be¬ 
fore he can be convicted each juror must be con¬ 
vinced of his guilt beyond a reasonable doubt; 
and if after the consideration of all the evidence 
in the case it can be reasonably reconciled upon 
the hypothesis of the innocence of the defendant, 
then it is their duty to do so and return a verdict 
of not guilty.” 

14. The court erred in refusing to grant the following 
prayer: 

“If the jury believe from the whole evidence 
in the case that any witness, at any time before 
the trial of the case, made statements contra¬ 
dictor}' to the testimony of such witness while on 
the stand, it is their duty to take into considera¬ 
tion such contradictory statements as effecting 
the credibility of such witness in arriving at a con¬ 
clusion as to the weight to be given to the testi¬ 
mony of such witness.” 
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15. The court erred in refusing to grant the following 
prayer: 

“The jury are instructed that upon all the evi¬ 
dence they should return a verdict of not guilty.’’ 

10. The court erred in refusing to grant the following 
prayer: 

“The jury are instructed that the uncorrobo¬ 
rated testimony of an accomplice is not sufficient 
to convict; but the law requires that there be 
other evidence in the case than that of an accom¬ 
plice.” 

17. The court erred in refusing to grant the following 
prayer: 

“The jury are instructed that while it is com¬ 
petent for the Government to prove in any case 
that the defendant was instrumental in causing a 
witness to depart from the jurisdiction of the court 
in order that the witness might be absent during 
the trial of the cause, as bearing upon a conscious¬ 
ness of guilt by the defendant ; nevertheless, be¬ 
fore such evidence can be considered by the jury 
in determining the question of guilt or innocence 
of the defendant, they must be satisfied beyond a 
reasonable doubt that the defendant caused said 
witness to leave said jurisdiction of the court.” 

18. The court erred in granting the following prayer 
to the Government: 

“As bearing upon the question of the defend¬ 
ant’s guilt or innocence, you may and should con¬ 
sider the evidence which tends to prove that the 
defendant caused the complaining witness to leave 
the District of Columbia to prevent her being a 
witness against him in this case, if you so find 
from the testimony that the defendant did so 
cause the said witness to leave the District, it may, 
unless explained by something in the testimony 
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in the case be accepted as a circumstance tending 
to prove that the defendant regarded himself 
as guilty.” 

19. The court erred in overruling the motion in arrest 
of judgment, which was filed on the ground that the man 
had not been tried under the local code but under the 
Penal Code of the United States, which is not in force 
in the District of Columbia, in so far as it relates to this 
offense. 

ARGUMENT. 

An examination of the record in this case will disclose 
that the defendant was convicted solely on the evidence 
of Carrie Wenger, who previously had made an affidavit 
that she was forced to give testimony against him which 
would convict him as well as disgrace herself by her 
father who threatened to shoot her if she did not. 

Assignment of Error No. 1. 

To meet the allegations of the indictment the defend¬ 
ant filed a motion for a bill of particulars in which he asked 
that the Government be compelled to tell the date and 
place where it was claimed the offense was committed as 
well as the time of day. The court ordered that the 
date and place be given but refused to compel the Gov¬ 
ernment to give the time of day that it was claimed the 
olfense was committed. Certainly the Government 
knew what it expected to prove. It had examined the 
witnesses before the grand jury and knew what their 
testimony would be. In fewness to the defendant he 
should have been told what he was expected to meet. 
It might possibly be that he would be able to prove he 
was elsewhere at the hour claimed if given the oppor¬ 
tunity. 








Assignment of Errors Nos. 2, 3, 5, 6, 7, 8,9,10, and 11. 

The defendant did not have a trial by jury. It is true 
that a jury was sworn and heard the evidence, but he 
was conclusively convicted before the jury was sworn by 
the opening statement to that jury that he had pleaded 
guilty to the offense with which he was charged. 

He was tried under a law which is not m force in the 
jurisdiction where he was tried and which makes the 
offense charged in the indictment a felony while it is only 
a misdemeanor here. He was tried under the Penal 
Code and the chapter of that code containing the sec¬ 
tion under which he was tried opens with the statement 
that unless otherwise expressly provided the sections 
following shall be the law. At the time of the adoption 
of that code, the code of the District of Columbia was in 
force and it provided expressly for the punishment of 
offenses such as he was charged with. 

In his opening statement to the jury the district 
attorney was permitted to inform the jury that the 
defendant had once pleaded guilty to the offence charged 
in the indictment and this he would prove. 

The record discloses that the appellant when under 
duress of being told by the court that he could not have 
a continuance and be permitted to secure counsel to 
defend him, although the counsel representing him had 
informed the court he could not go on with the case, said 
counsel being threatened with prosecution for suborna¬ 
tion of perjury because he had brought to the district 
attorney's office an affidavit in which the chief witness ot 
the Government had said she had testified falsely under 
coercion, and being told that the trial must proceed at 
once had entered a plea of guilty which was afterward 
stricken from the record. 

In his opening statement the district attorney, over the 
objection of the counsel for the appellant, told the jury 
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of this plea and said he would prove it had been entered 
and the court added to the prejudice to the defendant 
by savin" that it was proper evidence. 

The Constitution of the United States guarantees 
every person charged with crime a trial by jury. This 
moans, if it means anything, that the fact of the de¬ 
fendant's guilt is to be determined by the jury. A plea 
of guilty entered in a court with jurisdiction to punish 
for the offense is conclusive of guilt. Of what benefit 
was it to the appellant to grant his motion to 
strike out his plea if the (iovcrnmont was to be 
allowed to use it against him? 

This prejudice to the defendant is covered by several 
assignments of error and all will be argued together from 
the time that the district attorney made his opening 
statement of this alleged confession to the end of the 
case. It was brought vividly to the minds of the jury that 
they w;w simply sitting there to go through the form 
of a trial, but that the defendant had stood before the 
bar of the court and confessed his guilt and had later 
changed counsel and asked leave to have the plea 
stricken out. Could anything be more damaging to the 
appellant ? 

What was the use of going through the farce of a trial 
when the law says that a plea of guilty in a court com¬ 
petent to punish for tlie offense is conclusive? Of what 
avail was it to the appellant to have his motion to strike 
out the plea granted if it was to be considered by the 
court still part of the record and the clerk be permitted 
to read that record to the jury? 

Can it be said that the appellant had the question ol 
fact as to his guilt determined by the jury when that 
jury were permitted to consider that lie had previously 
in this same court and this same cause pleaded guilty? 

There are many cases which hold that a defendant in 
a criminal case who has admitted his guilt before a 
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magistrate may have that fact, proven against him when 
on trial in the court having jurisdiction of his offense, 
but there are no cases which hold that a plea entered in 
the trial court can be proven for the simple reason that 
such pleas are conclusive and there is no reason for any 
proof when such plea is entered. 

In a California case where a plea of guilty had been 
entered and afterward stricken out, the court said: 

“The error relied on to reverse the judgment 
and order is, that the people were allowed, over 
the defentant’s objection, to introduce in evidence 
the plea of guilty in the same cause before the 
same court, after, by permission of the court his 
plea of guilty had been withdrawn, and he had 
been permitted to enter a plea of not guilty ac¬ 
cording to section 1018 of the Penal Code, which 
contains, among other things, this language: 
‘The court may at any time before judgment, 
upon a plea of guilty, permit it to be withdrawn 
and a plea of not guilty entered/ 

“The counsel for the people in his brief con¬ 
tends that the admission in evidence of the former 
plea of guilty stands upon the same rule of law as 
the admission of ‘confessions’ of a defendant, and 
concludes in this language: Tn this case there 
could be no conviction without the confession’ 
(that is, the plea of guilty). 

“The case stands thus, without any evidence 
of the withdrawn plea of guilty, for which by 
authority of law and the court, a plea of not 
guilty was ‘substituted,’ the defendant could not 
have been legally proven or found guilty. Can 
it be that the privilege thus conceded to a de¬ 
fendant of substituting one plea for another is 
to have the inevitable effect of defeating the whole 
object of the substituted plea? 

“We do not think that the legislature, in pass¬ 
ing the law under which the defendant was al¬ 
lowed to nullify and render functus officio his plea 
of guilty by substituting or putting in place of it 
a plea of not guilty, intended to say that, not- 
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withstanding such substitution and doing away 
with the first plea, it may be given in evidence and 
sometimes serve as the only conclusive proof of a 
man’s guilt under a plea of not guilty. Of what 
use, practically, would such a privilege to the 
defendant be, as that granted by section 1018 of 
the Penal Code, if its construction is to be such as 
that contended for by the respondent? 

“The counsel for the people says in his brief: 
‘No cases are cited by appellant (and I have 
found none) where the question has arisen 
whether a plea of guilty withdrawn by permis¬ 
sion of the court can be introduced in evidence, 
but on principle 1 see no reason why it can not 
be if shown to be voluntarv.’ 

“It is perfectly true that no such cases can be 
found, but we can not agree that, upon principle 
where a plea is withdrawn and another substi¬ 
tuted therefor, the one withdrawn can be intro¬ 
duced in evidence to nullify any defense under the 
last plea, which would be the practical result in 
this case of such a doctrine. For these reasons 
we advise that the judgment and order be 
reversed.” 

It is true that this is a decision under statute giving 
the defendant an absolute right to withdraw his plea of 
guilty, but the reasons given for reversing the judgment 
apply equally as well to the case at bar. While we have 
no statute here as in California the common law gives the 
court discretion to allow a plea once made to be with¬ 
drawn, and when it is withdrawn by permission of the 
court under the common law the reasons given above 
apply. The only difference here and in California is 
that there the defendant has the absolute right to with¬ 
draw his plea of guilty while here it is a matter of dis¬ 
cretion with the court whether or not he will be allowed 
to do so and an abuse of this discretion will be reversible 


error. 
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On this subject, Bishop, on Criminal Procedure, says: 

“The practice of withdrawing one plea to make 
way for another, heretofore explained, is specially 
common where the defendant has improvidently 
pleaded guilty. In most of our courts, where 
leave to substitute not guilty is asked in a reason¬ 
able time, it is granted nearly always as of 
course/’ 

Bishop’s Criminal Procedure, last edition, 
sec. 798. 

In the case of People vs. Richmond, 57 Mich., 399, the 
accused pleaded guilty before a justice, was given the 
minimum sentence and appealed and was allowed to 
withdraw his plea in the appellate court and be tried 
de novo. The court said: 

“It is a matter of right to withdraw the plea. 
This construction is in accordance with the 
principles of justice.” 

“A defendant should be allowed to withdraw 
his plea of guilty given inadvisedly, when appli¬ 
cation therefor is duly made. The law favors 
trials on the merits.” 

Pope vs. State, 53 Fla., 81. 

“The least surprise or influence causing him to 
plead guilty where he had any defense at all, 
should be sufficient cause to permit a change of 
plea from guilty to not guilty.” 

State vs. Williams, 45 La. Ann., 1357. 

In the case of Krolage vs. The State, 224 Ill., 456, the 
court said: 

“A mere inquiry by the court as to whether the 
defendant understood that if he pleaded guilty 
the court would sentence him to the penitentiary, 
is not such an explanation of the rights of the 
defendant and the consequences of the plea as is 
contemplated.” 
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There is a statute in Illinois requiring the court upon a 
plea of guilty to instruct the defendant of the conse¬ 
quences of his plea before accepting it. In the case just 
cited the defendant pleaded and was instructed that he 
might be sent to the penitentiary. Later another at¬ 
torney appeared than the one who represented him at 
the time the plea was entered and asked the court for 
permission to withdraw the plea and time to file affidavits 
in support of his motion. The motion was overruled 
and the defendant sentenced upon his plea of guilty. 
On appeal the judgment was reversed because it was an 
abuse of judicial discretion not to permit him to with¬ 
draw his plea. The court said his mere statement that 
he was not advised fully was sufficient to have the mo- 
tion granted. 

Archbold savs: 

V 

“As a plea of guilty is often made because the 

defendant supposes that he will receive some favor 

from the court in the sentence, it is the English 

practice not to receive such plea unless it is per 

sistod in bv the defendant after he has been in- 
%/ 

formed that such plea will make no alteration in 
the sentence.” 

“In the instant case the accused accepted the 
certainty of conviction of what looked to be a 
minor offense not importing infamy, in order to 
avoid the risk of conviction of the graver offense 
importing infamy. Not only was there room for 
error, but the thing was what an innocent man 
might do who found appearances against him, 
and might be convicted notwithstanding his inno¬ 
cence.’ 

State vs. Coston, 113 La. Ann., 719. 

In the case of O’Hara vs. People, 41 Mich., a judgment 
was reversed on account of the unfairness of the court in 
exacting a plea of guilty. 

These authorities seem to sustain the contention of 
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the appellant that he had a right to withdraw his plea 
and have his guilt or innocence determined by a jury. 
If the plea was to be introduced as evidence against him 
his trial by jury would be as it was—a farce. This court 
well said in the case of Masters vs. U. S.: 

“The Constitution of the United States guaran¬ 
tees to every person charged with crime the right 
of trial by jury. This right can not be taken away 
by the legislative department of the Government, 
much less by the judicial. It would be a judicial 
frittering away of the citizens’ constitutional 
rights to hold that the charge of the court in this 
case did not amount to a direction to return a 
verdict of guilty.” 

Masters vs. United States, 42 D. C. Appeals, 
353. 

Can it be said that the charge of the court in that case 
was any more prejudicial to the defendant than the ad¬ 
mitting of the alleged plea of guilty in this case? 

Cases like the one at bar are so unusual that precedents 
are scarce, but the court of last resort of Missouri, in a 
learned opinion, states what ought to be considered the 
law on the subject very clearly. In the case discussed, 
the court refused to accept a plea of guilty and entered 
a plea of not guilty and then permitted the fact that the 
defendant had pleaded guilty when arraigned to be intro¬ 
duced as evidence against him. The court said: 

“But this fact surely did not authorize the re¬ 
ception of the plea of guilty in evidence, after the 
court had refused to receive that plea and placed 
the defendant upon trial. No one would contend 
that if the plea had been entered of record, such 
plea could be received in evidence against the de¬ 
fendant, and yet the same principle is involved, 
whether the plea actually go to record or not. In 
either case it must, if received in evidence, be 
conclusive of the defendant’s guilt. Like the 



18 


previous question in parliamentary bodies, evi¬ 
dence of such a plea having been made before a 
tribunal competent to try the party making it, 
cuts off all debate and determines the issue. The 
course, therefore, pursued by the trial court in 
this regard is plainly inconsistent ; the plea of the 
defendant should either have been received and 
sentence passed accordingly or that plea should 
never have been heard of again. By refusing the 
plea and granting the defendant a trial, this, of 
necessity, meant a trial with issues of fact to be 
determined by the jury and not by the previous 
plea of the defendant which admitted all that the 
state desired to prove. In short, the trial court 
could not refuse the plea at one time and use it 
at another. The cases cited by the State and 
many others have been examined, but none have 
been found that sanction the introduction of such 
evidence. Nor can the error be healed or glazed 
over by reason of the general objection made to its 
introduction that it was incompetent, immaterial, 
etc. Such objections are obviously bad where 
the evidence is competent in any way or manner 
to establish the contention of one of the adverse 
parties, but here the evidence was wholly inad¬ 
missible in whatever shape offered and therefore 
does not fall within the rule requiring special 
objection to be made." 

State vs. Meyers, 99 Mo., 120. 

In the case at bar the court should never have per¬ 
mitted the appellant to withdraw his plea and submit the 
case to a jury if his plea of guilty was to be commented 
upon and introduced as evidence against him. As said 
by the Missouri court, its introduction cut off all debate 
and admitted all that it was necessary for the Govern¬ 
ment to prove. 

To admit it on the ground that it was a voluntary con¬ 
fession was absurd. The statement of the defendant, 
the evidence of the attorney that a continuance had been 
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refused and he was unwilling to try the case, that the 
district attorney had threatened him with prosecution 
for subornation of perjury, and the facts set forth in 
the motion for permission to withdraw the plea, which 
were not controverted in anv wav, were sufficient to 
place any admission or confession in the involuntary 
class and make it inadmissible. 

The law as to the admissibility of confessions is too 
well settled to require any discussion and under no 
hypothesis can it be said that this alleged confession 
by plea of guilty was free from the taint of having been 
induced by fear of punishment or hope of favor. 

There are also certain rules which must govern the intro¬ 
duction of any alleged confession which were wholly dis¬ 
regarded by the court. No evidence was introduced save 
the unsworn statement of the clerk that the record showed 
that the plea of guilty had been entered. No one testi¬ 
fied that the defendant entered the plea. No one testi¬ 
fied that the person on trial was the same person who 
entered the plea. No witness was introduced to say he 
was present and heard the defendant enter the plea. 
No opportunity was given the counsel for the defendant 
to examine any witness as to the circumstance under 
which the plea was entered or get to the jury the sub¬ 
stance of the whole conversation at the time it is claimed 
that the plea was entered. 

Under the Constitution the defendant had the right 
to be confronted by the witnesses against him. Is the 
reading of the record as was done in this case a compliance 
with that requirement of the Constitution? 

It is true that counsel for the defendant said he did 
not wish to have the clerk sworn. He was called simply 
to read the record, d he record might have been offered 
and read by the district attorney as well as by the clerk. 
At that time counsel for the defendant fully expected 
that after the record had been read that some witnesses 
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who were present when the plea was entered would be 
called to identify the defendant and testify that they 
heard him enter it and the circumstances under which 
it was entered if it was to be received as a voluntary 
confession. 

In the case of State vs. Lennan, 13 Allen Mass., 563, 
conviction was reversed because the district attorney was 
permitted to read a special plea in bar filed by the de¬ 
fendant who was on trial for violating the law against the 
sale of intoxicants. In his special plea the defendant 
admitted he was sellng intoxicants, but claimed the 
right to do so by virtue of a special tax paid the United 
States Government. After overruling his special plea 
and putting him to trial on a plea of not guilty, the court 
permitted the special plea to be received as a confession 
of guilt. 

There is another defect in the alleged evidence of an 
alleged confession. The record shows that the plea was 
stricken out, yet it was read as an existing record. Then 
after the court ordered it stricken out the defendant filed 
a motion for a bill of particulars, which the Government 
was required to give. In the bill of particulars the Gov¬ 
ernment fixed the date and place of the alleged offense. 
The Government was bound to prove the case according 
to the bill of particulars filed. How can it be said that 
the plea of guilty entered before the bill of particulars 
was filed was a confession of the commission of the offense 
at the time and place laid in the bill of particulars. 

By permitting the receipt of the alleged confession as 
evidence by the plea of guilty entered and stricken out the 
court violated the constitutional right of the defendant 
to refuse to testify, since by leaving it to the jury to say 
whether or not the plea was a voluntary confession the 
defendant was called upon to explain why he had entered 
it, which in effect was calling upon him to take the stand 
and become a witness against himself. 
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The encyclopedia of evidence says: 

“The privilege of an accused protects him not 
only from the necessity of furnishing evidence 
against himself but even from being called upon 
to do so against his will; it is therefore error for 
the court or counsel to place the defendant in 
such a position that he is compelled to waive his 
privilege or subject himself to an unfavorable 
inference by claiming it,” and cites in support of 
this the following authorities: 

Magee vs. State, 46 So., 529. 

State vs. Graham, 74 N. C., 646. 

People vs. McMahon, 15 N. Y., 384. 

Assignment of Error No. 4. 

The next error to be considered is the refusal of the 
court to instruct the only witness for the Government 
that she need not testify since she was named as particeps 
criminis and her testimony would incriminate her. Al¬ 
though several times requested to do so the court refused 
to so instruct her and the record of what really happened 
might be construed as a command from the court for her 
to testify. 

This witness had previously made an affidavit in which 
she declared that her testimony before the grand jury 
was false, that the defendant was innocent of the charge 
against him, but she was forced by the threat of her 
father to give evidence that would convict him under 
the threat that he would shoot her if she did so testify. 

The witness was a young girl of little experience and 
she did not know her rights. It was proper for the 
attorney for the defendant to ask the court to instruct 
her as to her rights. Some authorities go so far as to say 
that the court should do it of its own motion, but be that 
as it may, the authority to request that it be done by 
counsel is to be found in Star vs. State, Tex. Grim., 86 
So. W., 1023. 
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It has been held that a person giving evidence under 
the circumstances of this witness can not be prosecuted 
for perjury if the witness testifies falsely, as to do so 
would be in violation of the constitutional rights of the 
witness. The court said: 

“Can the Government take advantage of its 
own wrong, inveigle or drive or permit a citizen 
ignorant to protect himself to make a statement 
which he need not make under any compulsion 
and then insist upon the pains and penalties of 
perjury? Truth telling may be the highest 
virtue, but can the fifth amendment be violated 
to enforce it? We answer, No.” 

U. S. vs. Bell, 81 Fed., 830. 

So this witness, who could not be prosecuted for per¬ 
jury had she told a falsehood deliberately on the witness 
stand because she did not know her rights, was driven 
by the court to testify and her testimony was the only 
testimony against the defendant, and the attorney for 
the defendant was rebuked for saying the witness was 
under coercion when she herself by a sworn affidavit had 
said that her father threatened to shoot her if she failed 
to give evidence that would convict the defendant. 

Can it be that a person can be convicted upon the 
testimony of a witness which is privileged and which is 
forced from the witness in the manner shown by the 
record that this testimony was and when the person 
giving such testimony can not be subjected to the pains 
and penalties of perjury for giving false testimony? 

Assignments of Errors Nos. 12, 13, 14, 15, 16. 

There are a number of assignments of errors relating 
to the refusal of the court to grant certain prayers re¬ 
quested by the defendant and in giving an instruction 
asked for by the defendant, but all of these will not be 
commented upon at this time. 
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The following prayer is clearly one that the defendant 
was entitled to: 

“The jury are instructed that a mere prepon¬ 
derance of the evidence in favor of the prosecu¬ 
tion is not sufficient to convict the defendant, but 
before he can be convicted each juror must be 
convinced beyond a reasonable doubt; and if after 
a consideration of all the evidence in the case it 
can be reasonably reconciled upon the hypothesis 
of the innocence of the defendant, then it is their 
duty to do so and render a verdict of not guilty.” 

It is unnecessary to argue that this is sound law and 
the statement of the court that in its present form it is 
rejected does not evade that error. 

It is not necessary to cite to this court authorities that 
a mere preponderance of evidence is not sufficient in a 
criminal case. Neither is it necessary to submit authori¬ 
ties that if the evidence can reasonably be reconciled with 
the innocence of the defendant he should be acquitted, 
and that is all that is asked in the prayer. 

It is certainly error to deny the defendant the follow¬ 
ing prayer: 

“If the jury believe from the whole evidence in 
the case that any witness, at any time before the 
trial of the case, made statements contradictory 
to the testimony of such witness while on the 
stand it is their duty to take into consideration 
such contradictory statements as affecting the 
credibility of such witness, in arriving at a con¬ 
clusion as to the weight to be given the testimony 
of such witness.” 

What possible objection could be made to a prayer of 
that character? It is so well settled as a rule of law that 
such a prayer is always proper and that the defendant 
in a criminal case can not be denied such a prayer, that 
to argue it would be to unduly dignify it. 
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In the case at bar the one and only witness who placed 
the defendant in the room with herself when it is claimed 
that the act of adultery was committed with her made 
contradictory statements. She swore to an affidavit 
that she was being forced to give testimony that would 
convict the defendant under the fear that her father 
would shoot her if she did not and that he was innocent, 
yet the jury were not instructed that they could take 
that fact into consideration as affecting her credibility. 

The purpose of offering prayers for instructions is to 
not only have the court properly instruct the jury on 
questions of law but also that counsel before argument 
may know the court’s view of the law and comment on 
those phases of the case covered by the prayers. By 
denying the above prayer the counsel for the appellant 
was prevented from using a most effective and valuable 
argument on the evidence of the chief and only real 
witness of the Government. 

Evidence was introduced on behalf of the Govern¬ 
ment coming from the lips of this same witness which it 
was claimed tended to prove that he had been instru¬ 
mental in having her leave the jurisdiction. Two 
prayers were offered on this subject. One by the Gov¬ 
ernment, which was granted, and one by the defendant, 
which was refused. 

The prayer which the defendant asked was one which 
he was clearly entitled to. It accurately states the law 
and should have been granted. It is as follows: 

“The jury are instructed that while it is com¬ 
petent for the Government to prove in any case, 
that the defendant was instrumental in causing 
her to leave the jurisdiction of the court, in order 
that the witness might be absent during the trial 
of the cause, as bearing upon the consciousness 
of guilt, nevertheless, before such evidence can be 
considered by the jury in the determination of 
the question of guilt or innocence of the defendant, 
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they must be satisfied beyond a reasonable doubt 
that the defendant caused said witness to leave 
said jurisdiction of the court." 

This is simply a statement that the defendant is en¬ 
titled to a reasonable doubt and that if there is a reason¬ 
able doubt it should be resolved in his favor by not con¬ 
sidering the evidence offered if they have any doubt that 
it is true and this evidence came from the lips of the only 
witness in the case and the witness that was a self-con¬ 
fessed perjurer, yet counsel for the defendant were de¬ 
nied the right to argue to the jury that before they could 
consider evidence on this point they must be satisfied of 
its truth. 

To further prejudice the defendant the court granted 
the prayer requested by the Government on this point, 
permitted the district attorney to comment upon it in 
his argument and emphasized it by incorporating that 
prayer in his charge to the jury. The prayer asked by 
the Government is as follows: 

“As bearing upon the question of the defend¬ 
ant’s guilt or innocence, you may and should con¬ 
sider the evidence which tends to prove that the 
defendant caused the complaining witness to 
leave the District of Columbia to prevent her 
being a witness against him in this case, if you 
so find from the testimony that the defendant did 
so cause the said witness to leave the District 
unless explained by something in the testimony 
in the case, be accepted by you as a circumstance 
tending to prove that the defendant regarded 
himself as guilty.” 

Now, the testimony on this point was given by the 
witness, Carrie Wenger, and she said that there was no 
one present when the alleged attempt to get her out of 
town occurred except the defendant and herself and that 
he dropped a five dollar bill for her to pick up to pay her 
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fare out of town. Yet the court says unless such evi¬ 
dence is explained it may and it is the duty of the jury 
to consider it as showing that the defendant regarded 
himself guilty. How could it be explained except by the 
defendant taking the stand and making the explanation. 
So we have the court granting a prayer which placed the 
defendant in the position where by availing himself of 
his right not to testify he is placed in a damaging light 
before the jury and they are told that unexplained this 
testimony may be and it is duty to consider it against 
him. 

This court, in the case of Billings vs. the United States, 
said that a defendant in a criminal case could not be 
called upon to explain anything; that the defendant 
could not be questioned and those questions used against 
him as was done in that case; that he had a right tore- 
main mute and say nothing. 1 he Government could only 
claim a conviction if it proved its case beyond a reason¬ 
able doubt. A prayer on the presumption of innocence 
which accompanied the defendant throughout the trial 
was denied by the court and the defendant was called 
upon to explain something. If this is what constitutes 
a fair and impartial trial th(‘ writer of this brief does not 
comprehend the true definition of those words. From 
the opening statement to the verdict the rights of the 
defendant were flagrantly disregarded in the trial court. 
The jury were told that he had pleaded guilty to the 
offense for which they were trying him. Ah through 
the trial this fact was brought home to them. The only 
evidence in the case that placed the defendant in the 
room where it is claimed the offense of adultery was com¬ 
mitted was the evidence of the girl who was not warned 
of her rights to refuse to testify; who had sworn to an 
affidavit in which she said he was innocent, and that she 
was forced to give evidence that would convict him by 
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her father; who is the only witness that testified to the 
alleged attempt to get her out of town, and the defend 
ant is denied a proper instruction as to the law on that 
point while the Government is given an improper prayer 
and that prayer is emphasized by the court and the de¬ 
fendant called upon to explain the testimony on this 
point. It would be an insult to the intelligence of this 
court to further argue that the defendant was prejudiced 
by the errors complained of and that a new trial should 
be awarded him, when the question of his guilt or inno¬ 
cence could be determined by a jury, and not by the fact 
that he had entered a plea of guilty which was after¬ 
wards, by order of the court, stricken out. 

Respectfully submitted. 

MATTHEW E. O'BRIEN. 
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The Case 

On May 11, 1915, the appellant, George W. Heim, here¬ 
inafter called defendant, was indicted bv the Grand Jury 
of the District of Columbia upon a charge of adultery (R. 
p. 1). On May 21, 1915, upon being arraigned, he entered 
his plea of not guilty (R. p. 17). On June 14, 1915, he 
withdrew his plea of not guilty and entered a plea of guilty 
(R. p. 17). On June 19, 1915, he filed a motion to strike 
out his plea of guilty (R. p. 2), and on June 24, 1915, said 
motion was granted (R. p. 3), and his plea of not guilty 
was entered (R. p. 17). On December 17, 1915, a verdict 
of guilty was returned against the defendant (R. p. 4), and 
on December 22, 1915, he filed a motion for a new trial 
(R. p. 4), which motion was argued and overruled March 
7, 1916 (R. p. 4). On the same day, the judgment of the 
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court was that the defendant serve a term of eight months 
in the Washington Asylum and Jail (R. p. 4). From said 
judgment an appeal was noted (R. p. 4), and the case 
brought to this court for review. 

Carrie F. Wenger, the complaining witness, was a school 
girl sixteen years of age, living with her parents, Henry 
W. Wenger and Rose Wenger, at 1827 North Capitol 
Street, Washington, D. C., at the time she met the defen¬ 
dant. who was a married man living with his wife in the 
District of Columbia (R. pp. 9, 16). She met the defen¬ 
dant in his delicatessen store, near her home, she having 
gone there from time to time to purchase small household 
articles for her mother (R. p. 9). One evening, about a 
month prior to the offense charged in the indictment, while 
she was on her way to meet her mother, she met defendant 
at North Capitol and T Streets. He asked her to take a walk 
with him around the square, which she did ( R. p. 9). During 
said walk, defendant asked her to go away with him and 
marry him, and upon her replying that she would not go, 
he begged her and she finally consented to go with him 
(R. p. 9). While she and defendant were walking to¬ 
gether on this occasion, they met Miss Wenger's mother 
at the corner of North Capitol and Seaton Streets (R. 
pp. 9, 16). Mrs. Wenger asked defendant what he was 
doing with her daughter and told him that he had no busi¬ 
ness to be out with her. She scolded him and said that 
such a thing must never occur again ( R. pp. 9, 16). De¬ 
fendant hung his head and replied that he would never do 
it again (R. pp. 9. 16). The complaining witness next saw 
defendant on a Sunday shortly after the previous occur¬ 
rence, when she went to his store to make a purchase. He 
again asked her if she would go away with him and she 
told him no; whereupon he kept on begging her until she 
consented to go (R. p. 9). Defendant suggested that she 
tell her mother she was going for a week’s visit to her 
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school friend, Alice Steele, who lived on Rock Creek Church 
Road (R. p. 9). On the evening of Monday, April 26, 
1915, Miss Wenger left her home with a suit case and pro¬ 
ceeded to Seventh Street and New York Avenue, where, 
according to agreement, she met defendant (R. p. 9). He 
again asked her to go away with him, but she refused (R. 
p. 9). Defendant then said, “Where are you going?” She 
said she was going home—that she had backed out. De¬ 
fendant then said, “It is too late for you to go home now, 
what are you going to tell your mother when you get home; 
why don’t you take a room?” (R. p. 9). Defendant con¬ 
tinued to beg her to go away with him, but she refused. 
They then walked around together until they reached the 
corner of Fifth and L Streets, Northwest, where they saw 
a sign “Rooms For Rent” on house numbered 501 L Street, 
Northwest, which was kept by a Mrs. Mary G. Collins 
(R. pp. 10, 13, 14, 15). At the suggestion of defendant 
they went into this house and defendant rented a room, 
stating to the landlady, in the presence of several other 
persons, that his name was Willard and that Miss Wenger 
was his sister (R. pp. 10, 13, 14, 15). Before leaving the 
house on that night, defendant wrote and mailed a postal 
card to Miss Wenger’s mother, as follows: 

“Mrs. H. W enger, 1827 North Capitol Street, Wash¬ 
ington, April 26th (or April 27th), 1.30 A.M. 

“Dear Mrs. Wenger: Carrie has arrived safe; says 
she will write you later. 

“ALICE.” (R. pp. 10, 16.) 

On the following night, April 27, 1915, about half past 
seven, defendant called upon Miss Wenger at 501 L Street, 
Northwest. Mrs. Collins and a Mr. Colby were present 
and they all talked together (R. pp. 10, 14). Miss Wenger 
and defendant later went to her room, where defendant 
had sexual intercourse with her twice on that night, de- 




fendant remaining until about 10.30 o'clock (R. p. 10). 
On the following night defendant again called to see Miss 
Wenger, at 501 L Street, and during his visit he cried 
and said he was sorry for what he had done to her (R. 
p 10). Defendant called iijxm her every night during that 
week, except Saturday night, when she left the house, after 
having paid the landlady with money furnished her by 
defendant, and returned alone to her home (R. pp. 10, 14, 
15, 16). After arriving at her home, she told her mother 
what had happened to her ( R. p. 16). Never before in her 
life had Miss Wenger been away from home at night (R. 
p. 16). Defendant later was arrested and some days there¬ 
after he called Miss W enger on the telephone and asked 
her to go with him to the office of a Mr. Kennedy, defen¬ 
dant’s attorney (R. pp. 10, 12), which she did (R. pp. 
19, 20, 21 ). Mr. Kennedy questioned her and asked her 
whether or not she wanted the case tried (R. p. 10). She 
told him that she was afraid to take the witness stand: 
whereupon Mr. Kennedy said to her “we can have this thing 
dropped if you want to: there won't be any more said 
about it: and all you have to do is sign a paper and every¬ 
thing will then be over” ( R. p. 10). Mr. Kennedy dictated 
an affidavit (R. pp. 10, 11). which she signed. In this 
affidavit she stated that she had not had sexual intercourse 
with the defendant at any time during the week beginning 
April 26, 1915. This statement was false and was made 
because Mr. Kennedy and the defendant had told her that 
the case would not be tried and everything would be over 
if she would sign the affidavit (R. pp. 10, 12). Some days 
thereafter, a fortune teller came to her house and scared 
her (R. p. 11). Mr. Kennedy, defendant’s attorney, later 
saw the fortune teller, at the solicitation of defendant, to 
learn what had been done (R. pp. 20, 21). The defendant 
previously had hold her that if she got upon the witness 
stand it meant death to her (R. p. 11). Defendant, one 
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morning thereafter, requested her over the telephone to meet 
him at Second and T Streets, Northeast, between 10.30 
and 11.00 o'clock the same morning, which she did (R. pp. 
11. 18). Defendant then told her again that if she got 
on the witness stand it meant death to her, and asked her 
to leave the city and go to Baltimore and write to him 
through Mr. R. B. Blundon, a friend of his, with offices 
at 717 (i Street, Northwest, which she later did (R. pp. 
11, 12. 13, 18). She remained in Baltimore about a week, 
at the end of which period she was brought back to this 
city by Inspector Clifford Grant, of the Metropolitan Police 
(R. p. 12). 


Argument 

The attorney for appellant filed an assignment of errors, 
claiming that the court had erred in seventeen rulings (R. 
p. 6). In his brief, counsel enumerates nineteen items of 
error ( appellant's brief, pp. 6. 7, 8, 9, 10). For convenience 
of argument, the items of error may properly be reduced 
to three, namely: 

( 1 ) That the court erred in refusing, at the request of 
counsel for the appellant, to instruct the witness, Carrie 
W enger, that she need not testify to matters that tended 
to incriminate herself: 

(2) That the court erred in permitting the Govern¬ 
ment to prove that the appellant had previously pleaded 
guilty to the offense for which he was being tried, and 

(3) That the court erred in not granting the specific 
instructions as prayed on behalf of the appellant. 

I. 


THF COURT DID NOT FRR IN REFUSING, AT 
THE REQUEST OF COUNSEL FOR THE APPEL¬ 
LANT, TO INSTRUCT THE WITNESS, CARRIE 
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WENGER, THAT SHE NEED NOT TESTIFY TO 
MATTERS THAT TENDED TO INCRIMINATE 
HERSELF. 

At the trial below, Carrie F. Wenger was called and 
sworn as a witness for the United States. Before she had 
an opportunity to testify, counsel for appellant interrupted 
by requesting the Court to instruct her as to her rights in 
respect of her testifying to matters that tended to incrim¬ 
inate and disgrace her ( R. pp. 30, 31). She was a willing 
witness (R. p. 10). The Court directed counsel for the 
United States to proceed with the examination (R. p. 31). 

The constitutional provision under which a witness may 
refuse to give testimony incriminatory of himself is entirely 
personal to the witness, and so strict is the rule that the 
privilege is a personal one that it has been held that counsel 
will not be allowed to make the objection. 

In the case of Commonwealth v. Shaw, 4 Cushing 
(Mass.) 594, the court said: 

“The only question raised upon this bill of excep¬ 
tions is, whether the defendant had a right to inter¬ 
pose the objection, and require the judge to state the 
rule of law on the subject, independent of any ob¬ 
jection taken by the witness himself. Upon this point 
the law is very well settled, that the privilege of de¬ 
clining to answer questions propounded to a witness, 
on the ground that the answer will have a tendency 
to expose him to personal liability, or to punishment 
on any criminal charge, is the privilege of the witness, 
and not of the party against whom he is called to 
testify. 1 Greenl. Ev. 451: Thomas v. Xnoton, 1 M. 
& Mai. 48, note: Re. r. v. Adcy, 1 M. & Rob. 94." 
(Page 595.) 


In the case of State v. Wentworth . 65 Maine 234, the 

court said: 
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“V. The defendant going upon the stand as a ‘com¬ 
petent witness' was inquired about as to certain sales 
made by him prior to the one charged in the complaint 
to which he made answers admitting prior sales by 
himself. The witness interposed no objection to an¬ 
swering the question, because the answer might be 
self-incriminative, but the objection was taken by the 
counsel for the defendant and by him alone. 

“Now, if there is anything well settled, it is that the 
privilige of exemption from answering interrogatories, 
which being answered truly would disclose the guilt 
of the person interrogated, is the privilege of the wit¬ 
ness alone. It is granted because of crime and for its 
impunity, lest by means ot and in consequence of the 
proof furnished bv the answer, the witness may here¬ 
after be subjected to the punishment which the law has 
affixed to his criminal misconduct, it is the privilege 
of crime. The interests of justice would be little pro¬ 
moted by its enlargement. ‘The privilege,’ observes 
Nelson, C. J., in Cloycs v. Thayer, 3 Hill, 564, ‘be¬ 
longs exclusively to the witness, who may take advan¬ 
tage of it or not at his pleasure. * * * The wit¬ 

ness may waive it and testify, in spite of any objection 
coming from the party or his counsel.' In IVard v. The 
People, 6 Hill, 144, the court held that the public pros¬ 
ecutor has no right in the trial of an indictment to 
object that a question put to one of the witnesses 
called for an answer tending to expose him to criminal 
punishment; this being an objection which the witness 
alone is authorized to make. So, in State v. Foster, 
3 Foster, 348, it was to lay with the witness to claim 
the privilege or not as he may choose. It is obvious, 
that if the defendant is to be regarded, when testifying, 
only as a ‘competent witness,' which is what the statute 
makes him, ‘at his own request and not otherwise,’ 
that the exemption from answering criminative cross¬ 
interrogation is personal and the witness alone can 
claim it. In Brandon v. The People, 42 N. Y., 265, this 
very question arose. The plaintiff in error, on her trial 
for grand larceny, was sworn as a witness in her own 
behalf, and on her cross-examination was asked, ‘have 
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you ever been arrested before lor theft?’ and the ques¬ 
tion was objected to by her counsel as an attack upon 
her character, which had not been put in issue. It was 
held the question was proper, she not having made any 
suggestion of privilege. In delivering the opinion of 
the court, which received the unanimous concurrence 
of all the members, Ingalls, J., says, ‘The question was 
one which the court in the exercise of its discretion had 
a right to allow to be put and answered. La Beau t'. 
The People, 34 X. V., 223. G. ll\ T. Co. Loomis. 
32 lb., 127. The witness did not claim that she was 
privileged from answering the question on the ground 
that it would disgrace her. Hence the case cited by 
the counsel for the plaintiff in error (Lohman v. The 
People, 1 N. V., 380, ) does not apply in this case. I 
perceive no ground for disturbing the decision of the 
general term.’ This opinion was reaffirmed in Connors 
v. The People , 30 X. V., 240. It is well settled that 
neither party to a suit can raise the objection for and 
on behalf of the witness. It follows that a party who 
takes the stand as a witness cannot by his counsel in¬ 
terpose the objection that the inquiry, if truly an¬ 
swered, would lead to self-incriminative answers, when 
the witness, whether regarded as party or witness, does 
not claim the privilege of exemption from answering. 
'File privilege, it must be borne in mind, is purely per¬ 
sonal. 

“The objection, therefore, that the questions would 
tend to criminate the defendant if truly answered, 
would, according to the authorities cited, seem not open 
to the defendant, as when testifying he did not claim 
his privilege. 

“Even if it was otherwise it will be found that the 
inquiries proposed were strictly within the principles 
established in numerous and well considered cases.’’ 


In the case of Hale Henkel , 201 l\ S. 43, Mr. Justice 

Brown, in delivering the opinion of the court, said: 


“The right of a person under the Fifth Amendment 
to refuse to incriminate himself is purely a personal 
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privilege of the witness. It was never intended to per¬ 
mit him to plead the fact that some third person might 
be incriminated by his testimony, even though he were 
the agent of such person. A privilege so extensive 
might be used to put a stop to the examination of 
every witness who was called upon to testify before the 
grand jury with regard to the doings or business of 
his principal, whether such principal were an individual 
or a corporation. The question whether a corporation 
is a ‘person’ within the meaning of this Amendment 
really does not arise, except perhaps where a corpora¬ 
tion is called upon to answer a bill of discovery, since 
it can only be heard by oral evidence in the person of 
some ( lie of its agents or employees. The Amendment 
is limited to a person who shall be compelled in any 
criminal case to be a witness against himself, and if he 
cannot set up the privilege of a third person, he cer¬ 
tainly cannot set up the privilege of a corporation. 
As the combination or conspiracies provided against 
by the Sherman Anti-Trust Act can ordinarily be 
proved only by the testimony of parties thereto, in the 
person of their agents or employees, the privilege 
claimed would practically nullify the whole act of Con¬ 
gress. Of what use would it be for the legislature to 
declare these combinations unlawful if the judicial 
power may close the door of access to every available 
source of information upon the subject? Indeed, so 
strict is the rule that the privilege is a personal one 
that it has been held in some cases that counsel will not 
be allowed to make the objection. We hold that the 
questions should have been answered." (Pages 69 
and 70.) 


In the case of McAlister v. Henkel, 201 l\ S. 90, Mr. 
Justice Brown, in delivering the opinion of the court, said: 


“For reasons already partly set forth, we think that the 
immunity provided by the Fifth Amendment against 
self-incrimination is personal to the witness himself, 
and that he cannot set up the privilege of another per¬ 
son or of a corporation as an excuse for a refusal to 
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answer—in other words, the privilege is that of the 
witness himself, and not that of the party on trial. The 
authorities are practically uniform on this point. 
Commonwealth v. Shaw , 4 Cush. 594; State v. Went¬ 
worth, 65 Maine, 234, 241; Ex Parte Reynolds, 15 Cox 
Criminal Cases, 108, 115. 

In the case of State v. J an Winkle, 80 Iowa 15, the court 

said: 


“Harry Vance, jointly indicted with the defendant, 
was called as a witness on behalf of the State. The 
record shows that, after answering that he was ac¬ 
quainted with the defendant, he was asked if on May 
last he was with the defendant at their house. The 
witness then stated: ‘I want to claim my privilege, and 
decline to answer any question that would tend to 
criminate myself.’ The court announced: ‘The wit¬ 
ness is not bound to testify to anything that would 
criminate himselfwhereupon the witness retired. 
Without any further proceedings intervening, the wit¬ 
ness was recalled; whereupon defendant’s attorneys ob¬ 
jected to his testifying, because he had claimed his priv¬ 
ilege. The court held that the privilege was personal 
to the witness; that the defendant could not claim it in 
his favor; that it appeared from the records of the 
court that the witness testified before the grand jury 
in this case, and there disclosed what he claimed to 
know about it, without claiming his privilege; therefore 
he ought not to be permitted to claim it here. These 
rulings are fully supported by the authorities. It has 
been held in some States that, when a witness gives 
testimony to a part of a transaction without claiming 
his privilege, he may be compelled to state the whole, 
and to submit to a full cross-examination, notwith¬ 
standing his answers tend to criminate or disgrace 
him. Com. v. Pratt, 126 Mass. 462. The reason for 
this ruling applies with greater force to a case like 
this. The only reason for excluding this testimony is 
that the witness claimed his privilege. Had he waived 
his privilege, and testified, the defendant had no 
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grounds for objecting. If his privilege was denied 
him wrongfully, the wrong was to the witness, and 
not to the defendant, and the testimony was admissible 
as to the defendant, though it might not thereafter be 
used against the witness.” (Pages 20, 21.) 

II. 

THE COURT DID NOT ERR IN PERMITTING 
THE GOVERNMENT TO PROVE THAT THE AP¬ 
PELLANT HAD PREVIOUSLY PLEADED GUILTY 
TO THE OFFENSE FOR WHICH HE WAS BEING 
TRIED. 

The specific question raised by this assignment of error 
is whether that part of the record containing the plea of 
guilty (R. pp. 8, 16, 17, 18, 21) was admissible in evidence 
against the appellant in the court below. The pertinent facts 
are that the appellant entered a plea of not guilty, which 
was withdrawn and a pica of guilty was entered; later 
the plea of guilty was withdrawn and a plea of not guilty 
was entered. There are but few cases which deal directly 
with the admissibility of a plea of guilty in the same pro¬ 
ceeding in which it is filed, although there are numerous 
decisions involving the admission in subsequent proceed¬ 
ings of such a plea entered at some earlier proceeding, and, 
as will hereinafter be shown, these decisions are practically 
at one to the effect that proof of such plea of guilty at 
seme earlier proceeding is admissible at the trial against the 
defendant. 

In Wigmore on Evidence, Vol. 5, 2d ed., Supplement- 
Index, at the foot of page 233, under the heading “Super¬ 
seded or Amended Pleading,” appears the following: 

[Text. p. 1250, 1.3 from below; add:] 

1903, Hon. A. C. Plowden, “Grain or Chaff; the Au¬ 
tobiography of a Police Magistrate,” p. 156: [“When I 
was a barrister on the Stafford Assizes,] I had been 
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briefed to defend a man on a charge of horse-stealing; 
and, as briefs were scarce, I had no idea of letting the 
case go without a fight. As chance would have it, the 
pl anner was arraigned during the luncheon hour when 
I had left the court, and 1 was disgusted to find on re¬ 
turn that he had actually pleaded ‘Guilty.’ I at once 
sought the judge, [Baron Uramwell], an i asked him 
privately to let the plea be withdrawn, explaining to 
him my position, and assuring him that had I been 
in court I should have advised the prisoner differently. 
The learned Baron demurred at first, but seeing my 
earnestness, he gave way, and the prisoner was per¬ 
mitted to withdraw his plea. The trial came on; and 
after I had addressed the jury with much fervor, the 
learned Baron proceeded to sum up as follows: ‘Gen¬ 
tlemen of the jury, the prisoner at the bar is indicted 
for stealing a horse. To this charge he has pleaded 
guilty; but the learned counsel is convinced this was a 
mistake. The question, therefore, is one for you, gen¬ 
tlemen, which of them you will believe. If you should 
have any doubt, pray bear in mind that the prisoner was 
there and the learned counsel wasn't.’ Laughter from 
every part of the court seemed to follow this terse ex¬ 
position. * * * I could not doubt, however, the 
absolute justice of the verdict that followed." 


In the case of Coiumonzscalth v. Ervine, 38 Kv. Rpts. 30 
(decided April 19, 1839, Court of Appeals), Judge Mar¬ 
shall, in stating the opinion of the court, said: 

“Ervine having been indicted for permitting gaming 
in his house, came into court and confessed himself 
guilty of the offense charged, and the court thereupon 
rendered a judgment against him, without the inter¬ 
vention of a jury, for two hundred and fifty dollars. 
This judgment having been afterward reversed bv this 
court—5 Dana, 216—and the cause remanded, Ervine 
pleaded not guilty, and the attorney for the common¬ 
wealth joined issue on the plea. On the trial of this 
issue, the record of the defendant’s confession of guilt 
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was offered in evidence on the part of the common¬ 
wealth ; but being objected to, was rejected by the court 
as admissible, and the correctness of this opinion is 
the only cpiestion now presented by the record. 

“It is too late to inquire whether, on the return of the 
cause to the circuit court, the defendant had a right to 
put in the plea of not guilty. By joining issue on that 
plea, the commonwealth waived the right of limiting 
the inquiry merely to the amount for which judgment 
should be rendered on the confession, and opened to 
the jury the question of the defendant’s guilt or inno¬ 
cence. But it does not follow that this waiver of the 
conclusive effect of the defendant’s confession on the 
record, either annulled the confession itself, or took 
from it its entire force and effect as evidence of the 
fact confessed. The record is conclusive evidence of 
the fact that the defendant had confessed his guilt in 
court. And if, as is certainly the case, parol evidence 
of such a confession made out of doors would, in the 
absence of proof tending to show that it had been im¬ 
properly obtained, be admissible evidence to establish 
guilt, we think it unquestionable.that the record of a 
confession in court, unimpeached as to the manner of 
its procurement, should be admitted. But the estoppel 
being waived by the issue, the effect of the confession 
as proof of guilt, like that of other evidence, is subject 
to be repelled, and is, from the nature of the proceed¬ 
ing, submitted to the judgment of the jury. 

“For the error, therefore, of rejecting the record of 
the defendant’s confession, the judgment is erroneous. 

“Judgment reversed, and the cause remanded for a 
new trial in conformity with the principles of this 
opinion.’’ 

The latest case bearing directly on the particular ques¬ 
tion involved herein appears to be State v. Carta (Conn.), 
96 Atlantic 411, decided January 13, 1916. The pertinent 
facts in this case, as stated by the court, are: 

“The ground of error most insisted upon in the case is 
that which relates to the Court’s action in permitting 
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the State, against the defendant’s objection, to prove 
from the record in the case that the accused had pre¬ 
viously in the Superior Court entered a plea of guilty to 
the same information upon which he was being tried 
but had withdrawn that plea by leave of the court and 
entered a plea of not guilty. The defendant objected 
to the admission of this testimony upon the ground 
that it was not proper to go before the jury, claiming 
that the plea of guilty had been entered by reason of 
misunderstanding between his attorney and the State's 
attorney, and also upon the ground that it was imma¬ 
terial to the issue and injurious to his rights. The ob¬ 
jection was overruled and the evidence admitted.” 

This case would appear to involve, so far as the facts 
are concerned, practically the identical questi >n raised in 
the case at bar. As a matter of fact, the case at bar is 
stronger than the Carta case, as there was no misunder¬ 
standing or disagreement with reference to the entering 
of the plea of guilty in the case at bar as. apparently, there 
was in the Carta case. 

However, the appellate court disposed of the element 
of misunderstanding and disagreement between the attor¬ 
neys for the State and the defendant by saying: 

“The court will be presumed to have done its duty 
in the first instance and to have satisfied itself that 
the plea of confession was made voluntarily and with¬ 
out mistake on the part of the accused before ordering 
such a plea to be entered. * * * 

“A court will not allow a party to enter a plea of 
guiltv until it is satisfied that it is freelv made and that 
the party making it understands its purport and effect.” 

With the elimination of this element of misunderstand¬ 
ing, the Carta case stands practically, so far as the imme¬ 
diate question is concerned, on all fours with the case at 
bar. In both, the pleas of guilty must be presumed to have 
been entered voluntarily and in both cases they were with¬ 
drawn by leave of the court. 


The Connecticut court held that the plea of guilty was 
admissible and said: 


"It is apparent from the record that the State offered 
the proof that the defendant entered the plea of guilty, 
and afterward withdrew it not as proof of a judicial 
confession which would be conclusive upon the defen¬ 
dant, but as showing conduct on the part of defendant 
which was inconsistent with his claim of innocence be¬ 
fore the jury/' 


In the case at bar there was no contention that the with¬ 
drawn plea of guilty should be deemed conclusive as to 
the guilt of the defendant. There was an abundance of 
evidence in tire case other than the admission implied by 
the pie;* of guilty to support the offense charged. It was 
only offered to show conduct on the part of the defendant 
“inconsistent with his claim of innocence before the jury,” 


and it is not contended that the plea should be deemed as 
conclusive evidence of guilt. Each plea filed in the case 
formed and continued to be a part of the record, and it 
was this part of the record which was permitted to go to 
the jury. It was tire opinion of the trial court that evidence 
of the defendant’s former plea of guilty was properly ad¬ 
missible as a piece of evidence tending to show conduct 
inconsistent with the defendant’s claim of innocence before 
the jury, and upon this point the trial court charged the 
jury in the following language (R. pp. 29, 30) : 


“Gentlemen, the defendant has asked this prayer: 

“ ‘The jury are instructed that unless they find as a 
fact, that the plea of guilty was entered by the de¬ 
fendant without either fear of punishment or hope of 
clemency, they should disregard it and not consider it 
in reaching their verdict.’ 

“There is some evidence here tending to show that 
on a previous occasion, and after this indictment was 
returned against the defendant, there were proceedings 
in which it is said that he entered a plea of guilty, which 
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was subsequently withdrawn; and the evidence of that 
plea was admitted. Should you find the fact to be so, 
it is an admission of the guilt of the crime alleged; 
but, gentlemen of the jury, in considering that testi¬ 
mony, you must give careful attention to the evidence 
adduced here surrounding the circumstances, and which 
make the circumstances under which that plea was in¬ 
terposed by the defendant, and also the subsequent ac¬ 
tion of the Court, which by motion made by defen¬ 
dant, through his then attorney, gave him leave to with¬ 
draw that plea and interpose a plea of not guilty, upon 
which the case is now being tried. If you believe that 
he was led to enter that plea by a threat of punishment 
or a hope of immunity, then it is not such an admission 
that you should give any attention to at all, in your con¬ 
sideration and determination of the guilt or innocencel 
of the defendant, Heim; 

“In that connection, I read you this other prayer 
asked by the defendant: 

“ ‘The jury are instructed that unless they find as a 
fact, from other evidence in the case, that the crime 
charged in the indictment was committed, they should 
not consider the evidence of the plea of guilty by the 
defendant.’ ” 

The Connecticut court in the Carta case (supra) takes up 
the consideration of cases and authorities which have been 
cited as being in opposition to the proposition therein 
advanced. 

The first case considered was that of People v. Ryan, 82 
Cal. 617, 23 Pac. 121, cited by appellant in his brief. The 
Connecticut court said in regard to the Ryan case: 

“It does not appear in the report <>f the case that flu 

evidence was offered to establish a judicial confession, 
but it appears that no conviction could have been ob¬ 
tained without it, and the court speaks of it as a 
confession.” 

The Ryan case is readily distinguishable from the case 
at bar in that in the former the defendant had the right, 
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under Section 1018 of the Penal Code of California, to 
withdraw his plea of guilty and substitute a plea of not 
guilty. Furthermore, in that case the Attorney General 
of California admitted in his brief that there could have 
been no conviction of the defendant ‘‘without the confes¬ 
sion, ’—that is, the plea of guilty which he regarded as a 
confession. In other words, there was absolutely no proof 
offered of the corpus delicti and the onlv evidence against 
the defendant was that of his former plea of guilty. 

With regard to the case of State r. Meyers, 99 Mo. 117. 
12 S. \\ . 516 (also cited by appellant in his brief), the Con¬ 
necticut court, after reviewing the facts in the Meyers 
case said: 


“The court (referring to the Missouri court) thus 
treats the evidence as received as a judicial confession 
of the accused and so conclusive upon him.” 

The remarks of the Missouri court with regard to the 
admissibility of a plea of guilty are pure dicta, as the case 
was reversed on the ground that the conclusion of the 
count of the indictment on which the defendant was con¬ 
victed was insufficient. As a matter of fact, there was 
no plea of guilty entered in this case, the Missouri court 
refusing to accept the defendant's offer to plead guilty. 
The Meyers case confuses two things, namely, a plea of 
guilty upon which there is nothing for the court to do but 
impose sentence; and the fact of an offer to plead guilty, 
which fact may properly go to the jury for what it may be 
worth, just like any other material fact. 

Further reviewing the authorities apparently against the 
proposition herein advanced, the Connecticut court con¬ 
sidered the following quotation from Wharton’s Criminal 
Evidence (10th ed.), Vol. 2, pp. 1326, 1327: 
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‘‘Where a plea of guilty is withdrawn by the permis¬ 
sion of the court, it is not binding, as a confession, 
nor can it be used as evidence.” 

With reference thereto, the court said: 

“Wharton, in the paragraph to which we have re¬ 
ferred, is speaking of judicial confessions, and we un¬ 
derstand the paragraph to go no further than to say 
that, when such confessions by plea of guilty have been 
withdrawn, they are no longer conclusive against the 
accused and cannot be used in evidence as judicial 
confessions against him.” 

It might be said that the dissenting opinion in the Carta 
case was based upon the false theory that the withdrawn 
plea of guilty would be conclusive of the guilt of the de¬ 
fendant if admitted and that he would, therefore, stand con¬ 
victed before trial. The unsoundness of this theory, how¬ 
ever, is clearly exposed by the majority opinion wherein it 
is said: 


“It (the plea of guilty) is not conclusive upon 
the accused, and is insufficient to warrant a conviction 
without other evidence to prove the corpus delicti/’ 

While the above-mentioned cases appear to be the only 
cases in which the plea of guilty was filed in the same pro¬ 
ceeding in which the dispute as to its admissibility occurred, 
there are, as hereinbefore stated, numerous authorities in 
which question as to the admissibility of such a plea en¬ 
tered at a preliminary examination or in some former pro¬ 
ceeding has arisen when it has been sought to introduce 
the same at some subsequent proceeding. And the courts 
have held, practically without exception, that such a plea 
of guilty is admissible as a judicial admission of the facts 
to which it is pleaded. Although such cases are not directly 
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in point, they indicate what the attitude of the course would 
be should the question herein considered he brought before 
them. 

In Slate v. C all, 61 Atl. 833, a former plea of guilty was 
proved by an imperfect record. The Supreme Judicial 
Court of Maine said: 

“Xor is there any foundation for the contention that 
oral testimony was inadmissible to show the pleas of the 
defendants in the municipal court. A plea of guilty in 
court is a confession of the crime charged in the com¬ 
plaint or indictment, and it may be proved like any 
other confession. W hen a person accused is asked 
whether he is guilty or not guilty, and answers, any 
one present and hearing may testify what his answer 
was, whenever that answer becomes material in later 
judicial proceedings. It is not necessary to show it 
by record.*’ 

In Green 7\ Slate, 24 So. 537, the Supreme Court of 
Florida held there was no error in permitting to go to the 
jury a plea of guilty before an examining judge. The 
court said ( p. 538 ) : 


“After the examination of the four witnesses, the 
State had sworn the county judge of the county be¬ 
fore whom an examination of the charge against the 
accused was had. lie was asked what the accused 
said in his court. This question was objected to be¬ 
cause the State had not shown it to be a voluntary 
confession, and because it called for the defendant’s 
plea in the preliminary hearing after he had already 
plead not guilty to the indictment. Before answering 
the question, the witness said that he first told the ac¬ 
cused that it was discretionary with him what he should 
plead; if he plead not guilty, it was the duty of the 
witness to see that there were sufficient grounds to hold 
him; if he plead guilty, he would be held: that he was 
not forced to say anything that would criminate him- 
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self, and what he did say might be used against him. 
The court permitted the question to be answered, and 
the witness stated that he read the warrant to the ac¬ 
cused and he pleaded guilty.” 

In the case of People v. Gould, 70 Mich. 240. it was held 
that a voluntary plea of guilty on being brought before an 
examining magistrate, while unnecessary to be made, is such 
a confession of guilt as may properly be submitted to the 
jury on the trial in connection with like confessions made to 
others and the circumstances surrounding the case. In this 
case, the defendant brst pleaded not guilty and afterwards 
changed his plea to guilty op. his own request. 

In the case of State Brig is. 68 Iowa 416, it was held 
that a plea of guilty before an examining magistrate, not 
extorted from him, was admissible as evidence on trial. 

Dante, et al r. State, 87 Ind. 398. In this case the jury 
was impanelled and trial begun: the prosecution entered 
a nolle prosequi against the defendant. Carpenter, and the 
appellants then asked leave to withdraw their pleas of not 
guilty and enter pleas of guilty. The court refused. On 
appeal, the court said: 


“The record shows a confession of guilt in open 
court and in the presence of the jury and this was suffi¬ 
cient to sustain a conviction. In 26 Ind. 89, the only 
evidence offered against the accused was his own con¬ 
fession made while testifying as a witness in another 
case, and it was held sufficient to sustain a conviction. 
Judgment affirmed.” 


In the case of Cow. v. Bro:en. 150 Mass. 330 (trial in 
Superior ( ourt 6 the State introduced a copy of the record 
of a trial justice, which recited that, upon defendant’s being 
brought before him on a complaint upon the offense in 
question, he pleaded guilty, and thereupon the magistrate 
ordered him “to recognize” for his appearance in the Sit- 
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perior Court for trial. Defendant excepted to the admis¬ 
sibility of the record. Held to he proper evidence. 

In Ehrlich v. Commonwealth (Ky.), 102 S. W. 289; 
10 L. R. A. (X. S.) 995, which is a typical case, the 
prosecution proved (at the subsequent trial) the plea of 
guilty made by the appellant before the Police Court. The 
evidence was objected to, but was admitted, the court 
saying: 

“We think the evidence was competent. The issue 
was whether appellant, during the period covered by 
the indictment, was in charge of, or was operating, the 
poolroom in question. I i is own admissions, volun¬ 
tarily made, were clearly competent evidence against 
him. That he made the confession in court can detract 
nothing from its relevancy or its probative force. He 
was not bound to have pleaded guilty in the police 
court. His plea was voluntary, was understanding^ 
made, and was made for the express purpose of ad¬ 
mitting the truth to be that he in fact had operated 
the poolroom on the date named.*’ 

Se also: 

People v. Jacobs, 165 App. Div. (X. Y.) 721. 

Beasott v. State of Texas, 60 L. R. A. 193. 

Coimnomecalth v. Hazeltine , 108 Mass. 479. 

Bibb v. State, (Ala.) 3 So. 711. 

Commomcealth v. Byres, 115 Mass. 137. 

City of Mexico v. Harris, (Mo.) 92 S. W. 505. 

In the case of State z\ Herinanson, 132 X. W. (X. D.) 
415, the following pertinent language was used: 

“A plea of guilty to be admissible in evidence need 
not have been made in the prosecution in which it is 
offered.” 

This plainly indicates what the holding of the North 
Dakota court would be if the plea was made in the same 
prosecution in which it was offered. 

It would appear then that if a plea of guilty entered in 
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a magistrate’s or other inferior court is admissible in evi¬ 
dence at a subsequent trial, there could be no valid reason 
why a plea of guilty entered in the same proceeding and 
subsequently withdrawn should not be admissible to estab¬ 
lish the inconsistency of the defendant’s subsequent claim 
of innocence. On this point, the court in State v. Carta, 
supra, uses the following clear and convincing language: 

“Where an accused person has pleaded guilty in a 
justice or other inferior court, and has taken an appeal 
or been bound over to a higher court, he is there always 
permitted to plead anew, and it has always been the 
rule in this State, that upon the trial there the fact 
that he had pleaded guilty in the lower court may be 
put in evidence either by the record or by testi¬ 
mony of witnesses who were present and heard the 
accused when he entered the plea. This is not con¬ 
clusive upon the accused, and is insufficient to warrant 
a conviction without other evidence to prove the 
corpus delicti. This is the rule in a majority of the 
other States, although some have held that the confes¬ 
sion in the lower court is a judicial confession and 
sufficient without independent evidence of the corpus 
delicti to warrant a conviction. It would seem that 
rhe same principle which admits the admission or con¬ 
fession of the accused in the lower court to be intro¬ 
duced against him in the upper court should admit, 
with the same consequences, his confession by a plea 
of guilty, afterward, withdrawn, in the upper court. 

* * Withdrawal of the plea withdraws the evi¬ 
dence of conviction hut it does not withdraw the 
fact that such a plea was entered. It is as competent to 
give evidence of that fact as to give evidence that a 
similar fact occurred in the justice or magistrate’s 
court. Neither is conclusive upon the accused. The 
evidence in each case establishes a fact which is in¬ 
consistent with his later claim before the jury that he 
is innocent. Had the accused in the present case, called 
as a witness in his own behalf, testified that, being 
stabbed by Bartolotta, he pursued him in the heat of 
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passion and stabbed him, intending to kill him, and 
later, upon leave to change his testimony, had testi¬ 
fied that he only pursued his assailant for a few steps, 
when the latter turned upon him, and he killed him in 
self-defense, the fact that he first gave evidence cor¬ 
roborating the State’s claim of guilt would be a fair 
matter of comment for the State’s attorney in his ar¬ 
gument to the jury and a proper matter for the jury to 
consider in determining the weight to be given to the 
defendant’s claim. For the same reason the defen¬ 
dant’s conduct in pleading guilty and later changing 
his plea was a proper matter to be brought to the jury’s 
attention by the evidence objected to. We do not un¬ 
derstand that the cases referred to and a few others of 
like import which may be found are in conflict with 
this view. They seem to be decided upon the view 
that the evidence was offered and received as evidence 
of a judicial confession which was conclusive of the 
defendant’s guilt.’’ 

It is, therefoie, apparent from the authorities above set 
forth, that the trial court was clearly right in admitting 
that part of the record containing the plea of guilty and that 
no error was committed thereby. 

III. 

THE COURT DID NOT ERR IN REFUSING TO 
GRANT THE SPECIFIC INSTRUCTIONS PRAYED 
ON BEHALF OF THE APPELLANT. 

An examination of the specific instructions prayed by 
counsel for the defendant at the trial and the court’s charge 
to the jury, clearly shows that the instructions, which were 
not granted in the exact language of counsel, were substan¬ 
tially embodied by the court in its charge, and, therefore, 
the court committed no error in refusing to grant the in¬ 
structions which counsel alleges as the basis of this assign¬ 
ment of error. 
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It is not error for a court to refuse to duplicate or re¬ 
iterate instructions nor to refuse a prayer for an instruc¬ 
tion where the substance thereof is incorporated in a previ¬ 
ous prayer granted for the same party, nor to refuse re¬ 
quested instructions where the charge of the court correctly 
defines the law of the case. 

Coffin v. U. S 162 U. S. 664. 

Travers v. U. S., 6 App. D. C. 450. 

Hozvgate v. U. S., 7 App. D. C. 217. 

Harris v. U. S.. 8 App. D. C. 20. 

Funk v. U. S 16 App. D. C. 478. 

Wallace v. U. S., 18 App. D. C. 152. 

Norman v. U. S., 20 App. D. C. 494. 


Conclusion. 

It is respectfully submitted that the record discloses no 
error and that the judgment should be affirmed. 

Respectfully submitted, 

JOHN E. LASKEY, 

United States Attorney, D. C. 

CHARLES W. ARTH, 

Assistant U. S . Attorney, D. C . 








